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JUSTICES OF WAYNE v. CRAWFORD. 


1. Devise as follows: “I lend to my wife the plantation whereon I 
now live, and after her decease I give and bequeath the said 
land unto my child that my wife is now pregnant with, if a 
boy ; and if it should be a girl, I give the said land to my son 
H. upon his paying unto the said child, if a girl, £100.” 

2. The legacy of £100 is not payable until the death of testator’s 
widow. ; 


Tuis was an action of debt on the bond given by Crawford as 
guardian of Elizabeth Hooks. From Wayne. The defendant, 
after oyer, pleaded conditions performed, and the plaintiff re- 
plied by assigning as a breach that the defendant had not col- 
lected and accounted with his said ward for a legacy of £100 be- 
queathed to her in the will of her late father, R. Hooks. 

The case was that R. Hooks in 1793 made his will, and after 
giving to his wife one-fifth part of his personal estate devises and 
bequeaths as follows: “I also lend to my wife all the plantation 
whereon I now live, and after her decease I give and be- 
queath the said land unto my child that my wife is now (242) 
going with, if it should be a boy, and if it should be a girl 
I give the said land to my son Hillery Hooks, to him and his 
heirs forever, upon the said Hillery’s paying unto the said child, 
if it should be a girl, one hundred pounds.” The testator then 
devises to his son Washington and to the said Hillery other lands 
in fee and directs that his personal estate after the share of his 
wife shall have been allotted to her shall be kept together until 
his eldest child shall come of age, and then divided equally 
amongst all the children, including the one with which his wife 
was pregnant, and that the profits in the meantime shall be laid 
out in the education and maintenance of all his children. The 
child with which the wife of testator was pregnant at the time 
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of making the will was a daughter, Elizabeth, for whose benefit 
this suit was brought. Soon after the date of the will the testator 
died, and the will proved. Hillery was then four or five years of 
age, but has now come of full age, and has claimed the remainder 
in the land after the death of his mother, who is still living. The 
defendant was appointed the guardian of Elizabeth many years 
ago, and gave this bond; and a demand was made of this £100 
legacy before this suit was brought. 

Under the instruction of the Court the jury found for the 
plaintiff and assessed damages £244; being the principal sum of 
£100 and interest thereon from 1795. From the judgment given 
thereon the defendant appealed to this Court. 


Gaston for the appellant. 
Mordecai for the plaintiff. 


(245)  Taytor, C. J. I think it is to be collected clearly from 

the language of the will and the authorities applicable to 
the subject that the £100 legacy is not payable until the death of 
the testator’s widow. After lending her the plantation the tes- 
tator gives the same land after her decease to the child his wife 
is then pregnant with, if a son; but if a daughter, he then gives 
them to his son Hillery in fee, upon his paying to the daughter 
the legacy. Upon the birth of the daughter the remainder, which 
was before contingent, vested in Hillery, and at the same time 
the legacy vested in the daughter. But the period at which it 
is payable is prescribed and pointed out by the same expressions 
which give the remainder to Hillery, viz., “after his wife’s de- 
cease.” In the face of so plain a declaration of the testator I do 
not feel at liberty to conjecture that the legacy is payable before 
Hillery comes into the possession of the land. Although this 
legacy is chargeable upon land and the general rule in such case 
is that if the legatee die before the time of payment it shall 
lapse, yet I think this case comes within the exceptions to that 
rule. For it was as much the intent of the testator that the 
daughter should have the legacy as that the son should have the 
land, to whom it is given on condition of paying the £100. As 
this is not payable before the death of the widow the postpone- 
ment is made for the convenience of the estate and family, ac- 
cording to the cases cited in Mr. Coxe’s note to the case in 2 Pr. 
Williams, 613. 


Hatt and Henperson, Judges, declined saying whether the 
legacy was vested in Elizabeth and transmissible to her repre- 
sentatives or would lapse by her death before the day of pay- 
ment, as the point was not now before them. For the other 
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reasons given by the Chief Justice they concurred with him in 
opinion that it was not payable during the life of the widow. 
Judgment reversed. 








(247) 


DEN ON DEMISE OF SANDERS v. HYATT. 


Devise to A., and if he dies without any lawful begotten heir of his 
body, then to his brothers and sisters. Held, that the devise to 
A. is of an estate tail which, by the act of 1784, is converted 
into a fee simple, and the ulterior limitation is therefore void. 


EsectMent, from Gates. The lessor of the plaintiff claimed 
title to the premises in dispute under the wills of Jesse Sanders 
and Lawrence Sanders, as follows: Jesse made his will, bearing 
date 8 August, 1811, and thereby devised the premises in the 
following words: “I give unto my son Lawrence the plantation 
where I now live and all the land adjoining thereto; and if he 
dies without any lawful begotten heir of his body, then to his 
brothers and sisters.” Jesse died soon after, and Lawrence en- 
tered, and by his will devised the same land to the lessor of the 
plaintiff in fee and died, without having ever married, and 
leaving brothers and sisters under whom the defendant claimed 
and took possession. 

By the direction of the court in the matter of law the jury 
found a verdict for the plaintiff, and the defendant moved for 
a new trial upon the ground that the limitation over to the 
brothers and sisters was good and sufficient to vest the title in 
them. But the court gave judgment for the plaintiff, and the 
defendant appealed. 


Eure for the appellant. 
Seawell for the appellee. 


Hatt, J. The clause in the will gives the land over if Law- 
rence should die without a lawfully begotten heir. Now he 
cannot die without heir as long as the persons live to whom the 
ulterior limitation gives it upon the happening of that event, 
for they may hecome heirs at law after the death of others more 
nearly related. The word heir, in the singular number, 
must therefore mean issue; and by that means the estate (248) 
first given in fee is turned into an estate tail, and by the 
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act of 1784 is converted into a fee simple again in the first taker. 
The ulterior limitation is therefore void, and nothing passes 
by it. 

By the Court, judgment 

Affirmed. 


Cited: Hollowell v. Kornegay, 29 N. C., 262; Weatherly v. 
Armfield, 36 N. C., 26; Buchanan v. Buchanan, 99 N. C., 311; 
Leathers v. Gray, 101 N. C., 164. 








EXECUTORS OF JAMES REEL v. JOHN REEL. 


Evidence is admissible of the declarations of a testator made at any 
time subsequent to the execution of the will, which goes to show 
that the testator believed the contents of the will to be different 
from what they really are, or declarations by testator of any 
other circumstances which show that it is not his will, are ad- 
missible. 


From Pirr. The following is the case as it appeared reported 
to this Court in the statement made by the court below: 

This was a case of a contested probate of a will between the 
executors and one of the heirs-and next of kin, the paper-writing 
purporting to have been published and declared as the testator’s 
last will and testament in the presence of two witnesses; they 
declared on examination that the will was executed at the house 
of William Blackledge, in New Bern, between sunrise and break- 
fast time on some day in August, 1815; that they were called to 
the house by William Blackledge for the purpose of attesting a 
paper, where they found Blackledge and James Reel alone; that 
they either saw James Reel write or heard him acknowledge his 
signature; that they did not at the time know what was the na- 
ture of the instrument, but subscribed it as witnesses in James 
Reel’s presence. They believed that James Reel was not drunk 

but sober; that they had no conversation with him; re- 
(249) mained but a few minutes, and left Reel and Blackledge 

together. One of the subscribing witnesses stated that 
he believed on his entering Blackledge’s house Reel met him at 
the door and asked him to witness the paper; that the witness, 
from a fear that he might be signing some obligation or in- 
strument whereby he might incur liability, attempted to look 
over the instrument before fixing his signattre, when Reel inti- 
mated to him not to do so, and said that it was nothing that 
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could hurt him. It appeared further in evidence that Reel 
left Blackledge’s house that morning before breakfast; that the 
will was left with Blackledge, and after. Reel’s death was pro- 
duced by Blackledge, enclosed in an envelope with three seals. 
The will was in the following words: 

“Tn the name of God; Amen: 

“T, James Reel, of Craven County, being of sound and dis- 
posing mind and memory, do make and ordain this my last will 
and testament, in manner and form following: 

“Imprimis—I direct that all my just debts be paid. 

“Item.—I give the sum of two hundred dollars to the children 
of my brother, John Reel, to them, their executors, administra- 
tors and assigns forever. 

“Item.—I give to my brother, Levi Reel, one hundred dollars, 
to him, his heirs and assigns, forever. 

“Item.—I give to my sister, Sally Wintly, fifty dollars, to her, 
her heirs and assigns forever. 

“Item.—I give to my sister, Alicia Willis, in Georgia, one 
hundred dollars forever. 

“Item.—I give to my sister, Polly Ernull, one hundred dollars 
forever. 

“Item.—I give to my nephew, Aaron Ernull, the debt he owes 
me and one hundred dollars, besides a reasonable reward for his 
trouble in superintending my business to him and his heirs 
forever. 

“Item.—I give to my nephew, Robert Reel, and my niece, 
Susanna Pringle, each five dollars, forever. 

““Item.—My friends William Blackledge and Vine Allen, hav- 
ing heretofore borne the greatest burden of the expenses and 
labor in supporting the Republican cause in the county of 
Craven, and being myself of the same political principles and 
very desirous of having them supported, I, the better to enable 
them to continue their support of these principles, do give 
to them, their heirs, executors, administrators and assigns (250) 
forever, the whole of the residue of my estate, both real 
and personal, except so much as shall be necessary to pay two- 
thirds of the expenses of building a Baptist meeting house, at 
such place in the neighborhood as a majority of the Baptists 
of the same sect of which my parents were, shall appoint or 
pitch upon, and to be paid as soon as the other third of the cost 
of the building shall be ey oF secured by the members of such 
Baptist church. My desire is that no sale be made of any of the 
property, but that the legacies be paid out of the debts due as 
they are collected, and if there be not enough due, then that such 
as my executors cannot pay out of that fund be postponed pay- 
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ment till the income of my estate shall pay them, and my execu- 
tors to have choice in paying whatever legacy first they please. 

“Lastly.—I constitute William Blackledge and Vine Allen, 
sole executors of this my last will and testament, and revoke 
all other or former wills by me heretofore made. 

“In witness whereof, I have hereunto set my hand and seal. 

“This 23 August, 1815, at New Bern. 

“James Reev. (L. 8.) 


“Signed, sealed, published and declared by the testator as his 
last will and testament in presence of us: 
“Thomas C. Masters. 
“David Lewis. 


“As a part of this my will I further givé to my nephew, Rad- 
ford Ernull, the debt he owes me and fifty dollars to him, his 
heirs and assigns forever. 

“As witness my hand and seal, this 23 August, 1815. 

' “James Reet. (L. S.) 


“Acknowledged by the testator at the same time, with the fore- 
going as a part of this his will. 
“Tuomas ©. Masters. 
“Davip Lewis. 


“As a further part of this will I give to my nephews, Moses 
and Allen Ernull, each twenty-five dollars, and to Stephen Ernull 
I give the amount he owes. 

“As witness my hand and seal, this 23 August, 1815. 

“James Reev. (L. S.) 

“Acknowledged, ete., as before: 

“Thomas C. Masters. 
“David Lewis.” 


On the part of the defendant many witnesses were brought for- 
ward who swore that James Reel lived in the ¢ounty of Craven, 
some miles from the town of New Bern; some of them 

(251) stated that he had always been a man of a very weak 
understanding, and from his youth up addicted to in- 
toxication; that his habits of intemperance had exceedingly 
impaired the little understanding he had from nature; that a 
short time before the date of the will he had been confined with 
a severe fit of sickness, after his recovery from which his habit 
of drunkenness became, if possible, more inveterate; that he 
always became intoxicated when the means could be procured, 
and by one witness he was represented as the greatest drunkard 
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he ever had seen. Two of the witnesses stated that in New Bern, 
a place which he often visited, and where they frequently met 
with him, they never had seen him sober; and one of them fur- 
ther swore that he had never seen him in the town, when in his 
opinion he was in a state competent to dispose of his property 
with reason and intelligence. These witnesses admitted he was 
parsimonious, disposed to use trick in his bargains, asking too 
much for what he had to sell, and unwilling to give the value for 
what he bought. The defendant further proved that James Reel 
came to New Bern at the election on the second Thursday in 
August, 1815, and remained there several days afterwards, dur- 
ing all which time he was seen drunk; that some time after the 
election he came drunk to the house of one of the witnesses, who 
resided in New Bern, and remained there during the night; he 
then talked of his disease; said his home was a terror to him; 
while others slept he was walking; sometimes he thought himself 
in Tennessee, sometimes in England, and sometimes in the West 
Indies; he expressed a fear that the house of the witness was 
haunted; that he should be taken and carried away through the 
window in the night; he spoke of a design to travel for his 
health and to make William Blackledge and Vine Allen trustees 
to manage his business during his absence. On the morning of 
the succeeding day, Reel did not appear to have been 

relieved by sleep, but talked as incoherently as on the pre- (252) . 
ceding night, and left the witness to seek for Blackledge, 

after repeating his design of making Blackledge and Allen his 
trustees. This witness, who had known Reel from his childhood, 
was so struck by his strange demeanor as to express at the time 
an opinion that Reel was becoming crazy or was about to die 
shortly. On the same day, this witness again met Reel coming 
down the street that led from Blackledge’s house, evidently in- 
toxicated, and was informed by Reel that he had not completed 
his business, but would do it if he thereby was caused to re- 
main a week longer. It was further proved that, in the afternoon 
preceding the morning on which the will was executed, Reel went 
to the house of Blackledge, and there spent the night; that he 
and B. were in the front room, alone, and that in the course 
of the evening Reel went into the supper room, sat at the 
table and took supper with the family; that at the table he 
talked of making his will and leaving Blackledge heir to his 
property, and that he was then intoxicated. It was proved that 
Reel had been taught at school to read and write, and the ele- 
ments of arithmetic; that he could calculate with figures, read 
writing badly; that if sober he might possibly with much diffi- 
culty have read the will, but if drunk it would be utterly out of 
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his power. Other witnesses said that when he was not too much 
intoxicated to stand, he could read small pieces of writing, notes 
of hand, ete. There was no evidence that the will had ever been 
read to him; the whole was in the handwriting of Blackledge, 
and no person besides saw any part of it written. It was proved 
that Blackledge had been Reel’s lawyer on some occasion, and 
was a man in whom he placed much confidence. 

James Reel died on 30 June, 1818, and it was proved by the 
defendant that, repeatedly, from August, 1817, down to four 
days previous to his death, the supposed testator sent messages 
to Blackledge to bring or send him his packet of papers. It was 

not shown that these messages had been received; further 
(253) than that, it appeared, the supposed testator had expressed 

great dissatisfaction at one time that Blackledge had not 
come, as he said B. had promised; and at other times was 
angry at the failure of these attempts to procure the papers, 
and declared that Blackledge had treated him ill and was not 
the man he had supposed. It was further proved, in regard to 
the reason assigned in the will for making B. and A. residuary 
devisees and legatees, that the former had borne as great a part 
as any other individual of the expense and trouble of supporting 
what was called the Republican cause in the county of Craven, 
but that the latter had not contributed as much as others for that 
purpose. The defendant then offered to prove that, at various 
times, between the date of the supposed will and the death of 
James Reel, the said James had repeatedly mentioned what he 
believed to be the substance of the will left in the hands of Black- 
ledge; and that, according to that representation, the said Reel 
understood the contents of the will as materially different and 
indeed utterly variant from what it appears on its face, particu- 
larly in regard to the residuary clause giving his estate to Black-. 
ledge and Allen, which Reel believed to be a gift to the public. 
This evidence the court refused to receive, unless it should be of 
declarations immediately upon the transaction, or so soon there- 
after as to form part of the res geste. The residue given to B. 
and A. was supposed to be worth $3,000. The testator had no 
wife or children, but left brothers and sisters and the children of 
deceased brothers and sigters, with whom, according to the de- 
fendant’s witnesses, he had always associated on terms of affec- 
tion. 

On the part of the executors, several witnesses testified that 
James Reel, though never a man of bright intellect, had ordinary 
capacity, and, whenever sober enough to stand, had understand- 
ing sufficient to manage his business; that he was the owner of 
a farm and a mill, and generally lived alone, sold the products 
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of his farm and mill, lent money at interest, took obli- (254) 
gations for the payment of it; was not easily defrauded, 

and took care of his property; that at the periods of elec- 
tions, he sometimes became angry with his brother, the de- 
fendant, because their political sentiments were different, and 
that then he would declare defendant should have none of his 
property; that the fit of sickness, before spoken of, occurred 
about three years before his death, and that he complained that 
his relations neglected him. About two months before he died, 
he gave the key of his chest, containing bonds, accounts and 
money, to a witness, with instructions to return the key to him 
when demanded, or to deliver it to Blackledge; that he said he 
had a will in Blackledge’s hands, and had told one of his sisters, 
who had asked him for one-half of his mill, that her legacy was 
in New Bern, under three seals, and asked her what she would 
do with a mill. Some time before his death, on being told that 
if he disliked his will he had power to revoke it and make an- 
other, he replied he knew that, but he believed his relations cared 
no more for him than for a brute, except for what they might 
obtain from him, and that he was willing and, indeed, preferred 
that his will should stand, remarking at the same time to the 
witness, who proved this, that he should have as good a share of 
his property as any of them. 

The presiding judge instructed the jury that the first point to 
be considered by them was whether Reel had a capacity to make 
a will, and that if he had sense to make a legal contract, if he 
knew how to read, write, cipher and manage a plantation, it was 
sufficient evidence he had capacity for such a purpose. 

That the second inquiry was whether he was so drunk at the 
time of executing the will as not to know what he was doing, and 
that as to the inquiry the testimony of the subscribing witnesses, 
if believed, proved that he was not so drunk as not to know what 
he was about. 

Thirdly, that if the jury could discover any evidence (255) 
that the testator was imposed on by Blackledge in making 
the will, so as to sign a disposition of his property which he did 
not intend, they might on that ground set the paper aside, but 
that there ought to be proof to that effect; and, 

Lastly, that there was no evidence of revocation. 

_ jury found the paper writing produced to be James Reel’s 
will. ' 

The defendant moved for a new trial, on three grounds: 
(1st) the rejection by the court of material and proper evidence ; 
(2d) misdirection of the court; (3d) because the verdict was 
against evidence and law. The motion was overruled, and the 
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judgment of the court pronounced, that the will was duly proved 
Whereupon, defendant appealed. 


Gaston for the appellant. 
Mordecai and Seawell for appellees. 


(267) Henperson, J. We are of opinion that a new trial 

should be granted, because the declarations of the alleged 
testator were rejected. What weight they might have had with 
the jury it is not our province to decide; but, coming from a 
source not interested to declare anything but the truth, and not 
affecting the rights of others (for no one here could have an 
interest in the will), we are at a loss to perceive any solid 
grounds for their rejection, as the ascertainment of truth is the 
object of all trials. 

The reasons assigned by the presiding judge are, in our 
opinions, entirely insufficient, although he is supported by two 
decisions in our sister States. When declarations of a party are 
offered in behalf of the person making them, on the ground of 
their being a part of the res geste, it is when some of his acts are 
offered in evidence against him; and in order that the jury may 
view the whole transaction, what he says when he does the act is 
also to be heard, the declarations being in law a part of the act 
itself. 

But the declarations of a person affecting the rights of others 
ean afford no rational ground of conviction that such declara- 
tions are true. To receive them in the case first put, when they 
affect only the party who makes them, and to reject them when 

they affect the rights of others, is conformable to the 
(268) object of all trials—the ascertainment of truth. 

To our minds, to reject the declarations of the only 
person having a vested interest, and who was interested to de- 
clare the truth, whose fiat gave existence to the will, and whose 
fiat could destroy, and, in doing the one or the other, could inter- 
fere with the rights of no one, involves almost an absurdity; and 
(with due deference to the opinions of those who have decided to 
the contrary, we say it) they are received, not upon the ground 
of their being a part of the res geste, for whether they accom- 
pany an act or not, whether made long before or long after mak- 
ing the will, is entirely immaterial to their competency. Those 
circumstances only go to their weight or credit with the tribunal 
which is to try the fact, and the same tribunal is also to decide 
whether the declarations contain the truth or are deceptive, in 
order to delude expectants and procure peace. 

The English books are full of cases where the declarations of 
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the testator were received, and without any objection as to their 
competency ; generally the question being as to their weight. In 
Pemberton v. Pemberton, 13 Ves. Jun., 290, before two succes- 
sive chancellors, the declarations of the party at various times 
were received ; so in Warner v. Matthews, 4 Ves. Jun., 186. Nor 
is it an objection that in some of the cases it was not a question 
on the probate of a will, the will having already been proved in 
the spiritual court; but in cases where relief was sought under 
the will, the relief was objected to, because the complainant 
claimed under a will irregularly obtained. As was urged at the 
bar in this case, if the declarations of the testator were compe- 
tent to be heard in the Court of Chancery to prevent relief being 
afforded under the will, they were competent to be heard on the 
issue devisavit vel non, the establishment of the truth being the 
object in each case. 

For these reasons, and those given by Judge Spencer, (269) 
who, together with Judge Tompkins, dissented from the 
opinion of the Court, and because of the doubt which rested for 
some time on Judge Livingston’s mind, we think we are bound to 
disregard the opinion of a majority of the Court in 2 Johns., 31, 
and also the case in 1 Gallison, 170. And, indeed, we have only 
to read the case in Johnson to cause us to pause long before we 
adopt a rule which, by its operation, would palm upon the world 
the writing there under consideration as the will of the deceased. 

I am aware that some part of the reasoning in this case, 
although not important to a correct decision of the cause, im- 
pugns the case of Shenk v. Hutcheson, 4 N. C., 315. I then 
thought both the act and the declarations stood on the same 
ground, and that a weak prop was.given to the declarations by 
making them part of the res geste. Both or neither should have 
been received. A man’s acts which he can perform are as much 
within his power as his words; in each case he was making evi- 
dence for himself. For these reasons, we think, there should be a 

New trial. 


Cited: Howell v. Barden, 14 N. C., 444, 448; Patterson v. 
Wilson, 101 N. C., 597; In re Burns’ will, 121 N. C., 338; Evans 
will case, 123 N. C., 117; In re Shelton’s will, 143 N. C., 221; 
Linebarger v. Linebarger, ib., 233. 
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EXECUTORS OF JOHNSON v. TAYLOR and the Admr. of Dew. 


The proper construction of the act of 1795, c. 15, is that is it incum- 
bent on an infant after arriving at full age, not only to “call on 
his guardian for a full settlement,” but to have a final adjust- 
ment of all accounts, matters and things with his guardian 
within three years, and either sue for any balance which may 
be due him or notify the securities to the guardian bond of the 
situation in which he stands to the guardian. Without such 
conduct on the part of the infant the securities are discharged. 


Tus was an action of debt, from Epercomse, brought on a 
guardian bond against Taylor, the principal, and the administra- 
tor of Dew, a deceased security. The breach assigned was the 
nonpayment by the principal to the ward, upon his arrival at 
age, of the estate to which he was entitled. Among other pleas 
put in by the administrator of Dew were the following: First, 
that his intestate had been dead more than seven years before 
claim made by the ward; and, secondly, that the ward had not, 
within three years after coming of age, called on the guardian 
for a full settlement of his guardianship. To these pleas 
there were replications and issues thereon. The ward (272) 
came of age in October, 1814, and this suit was instituted 
26 August, 1818. Dew died, and administration was granted on 
his estate in 1806. In September, 1817, Taylor, the guardian, 
made payments to the ward on demands made on him as guard- 
ian by the ward. 

Upon the charge of the court below, the jury found a verdict 
against the administrator on both pleas, and, a motion for a new 
trial having been overruled and judgment rendered against the 
administrator, he appealed to this Court. 


Gaston for the appellant. 
Mordecai for the appellee. (273) 
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Haut, J. The policy of the act of 1795, undoubtedly, is to 
lighten the burden of securities and free them from stale de- 
mands, when a remedy might have been had if promptly prose- 
cuted against the real debtor. 

The intent of the Legislature would not be effectuated if the 
injunction upon the creditor to call for a full settlement meant a 
mere call for such a settlement and nothing more. If that is the 

case, such call, and a total disregard of it by the guardian 
(274) within three years after the infant’s arrival at full age, 

would leave the securities in the same situation in which 
they were before the passage of the act. 

I think it is incumbent on the infant, after arriving at full 
age, not only to call for a full settlement, but to have a final 
adjustment of all accounts, matters and things with his guardian 
within three years, and either sue for any balance that may be 
due him, or notify the securities to the guardian bond of the true 
situation in which he stands to the guardian. In the latter case, 
the securities, if they apprehend any danger from their security- 
ship, may by legal process compel a speedy adjustment of ac- 
counts between the creditor and debtor, so as not to be injured 
by any future and distant call that may be made on them for the 
insolvency of their principal. Nothing short of such conduct 
towards the securities will, in my opinion, satisfy the act of 1795, 
ch. 15, on which the defendant rests his defense; and as such has 
not been observed, I think a new trial should be granted. 


Taytor, C. J., and Henperson, J., concurred. 


Cited: Jones v. Blanton, 41 N. C., 129; S. v. Harris, 71 N.C., 
175; Williams v. McNair, 98 N. C., 334; Self v. Shugart, 135 
N. C., 186. 








DELACY yv. NEUSE RIVER NAVIGATION COMPANY. 


When a corporate body strikes off the name of one of its members 
without giving him previous notice of their intention so to do, 
and affording him an opportunity of being heard in his defense, 
a mandamus to restore will be granted. 


Tus was an application for mandamus, originally made to the 
Superior Court of Wax, and, upon its refusal to grant the writ, 
brought by the appeal of the petitioner to this Court. 
(275) The petitioner stated, on affidavit, that he subscribed 
for 250 shares in the Neuse River Navigation Company, 
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established by acts of the Legislature, passed in 1812, ch. 89, and 
in 1816, ch. 16; that, for the purpose of paying his first install- 
ments on 1 May, 1818, he entered into a contract with the presi- 
dent and directors of the company, whereby he engaged, on his 
part, within six months, to afford a passage between Stone’s 
Mills and Fort Barnwell, on the river Neuse, for boats carrying 
seven tons, and within three years for boats of fourteen tons. 
The president and directors, on their part, contracted, at the end 
of six months, or sooner, if the stipulated work were sooner com- 
pleted, to pay to him $1,000, in addition to what he might be 
indebted for his stock, including the first payment of $10, and 
all further sums which the directors might have called for, and 
at the end of three year, or earlier, on completion of the work, 
to pay as much as would, with what he should have received, 
make up $30,000. If, at the end of three months from the date, 
the petitioner should not have begun and made proportionate 
progress, the president and directors were at liberty to annul the 
contract, and claim of petitioner a penalty of $1,000; and so at 
any other time in the progress of the business, if the work should 
be unnecessarily delayed, a like power was reserved to them to 
annul the contract and claim the penalty. The petitioner further 
stated that, in pursuance of this contract, he immediately com- 
menced his labors and effected the object, as far as time would 
permit, but was stopped by order of the directors, who, on 4 Feb- 
ruary, 1819, put an end to the contract, declaring it null. That 
the president and directors (without authority, and without giv- 
ing the petitioner notice of their intention) had stricken his 
name from the list of subscribers, in consequence of which he 
had been denied his franchise of voting at a general meeting of 
the company. He therefore prayed a mandamus, to be 
restored to his franchise of a corporator, from which he (276) 
had been wrongfully removed. 

A notice issued from the court below to the president and 
directors, by name, to show cause why a mandamus should not 
be granted, on the return of which the application of the peti- 
tioner was refused. 


Gaston in support of the mandamus. 
Seawell, contra. 


Taytor, C.J. This is a motion for a notice to issue to (278) 
the defendants to show cause why a mandamus should not 
-issue against the defendants to restore the relator to his fran- 
chise as a corporator in the company. It appears from the aff- 
davit that Delacy became a subscriber on 13 April, 1818, and 
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was admitted as a corporator from thenceforth until after he 
made a contract with the president and directors, by which he 
was to pay for the stock he had subscribed to. If, after this con- 
tract had been put an end to, Delacy had been called upon to pay 
his subscription, and upon neglecting to do so, or on not showing 
a satisfactory reason for the neglect, he had been ejected from 
his place as a corporator, it would have been incumbent on the 
court to inquire into and give an opinion on the right of the 
stockholders so to proceed. What he could have shown on such a 
notice, either as payment or excusing the neglect, cannot be told; 
but, prima facie, we must take it to be the undoubted right of 
every man to receive notice of any proceeding against him by 
which he is to be deprived of acknowledged rights; and, for want 
of such notice in the present case, the rule ought to issue as 
prayed for in the petition. 


(279) Hatt, J. By the fourth section of the act of 1812, ch. 

88, which, by the act of 1816, ch. 16, as well as many 
other sections of the act of 1812, are adopted as part of the char- 
ter of the Neuse River Navigation Company, it is declared: 
“That each subscriber shall pay for every share by him or her 
subscribed, at the first general meeting, the sum of ten dollars to 
the treasurer of the company; and the names of those who fail 
to pay then and there may be struck off the books, and others 
complying with this regulation may take such shares.” The 
name of Delacy was not struck off at the first meeting, nor did 
he make any payments on account of the shares subscribed for 
by him; but he states that, in lieu thereof, he contracted with 
the president and directors to do certain work on the river Neuse. 
He admits that the work was not completed, and that the presi- 
dent and directors declared the contract to be at an end, accord- 
ing to the power reserved to them in the contract to do so if they 
thought proper. 

When this declaration was made, the parties stood in the same 
situation they were in at the first meeting, except that that meet- 
ing had passed away and it was too late to pay the first install- 
ment at that meeting. But when it shall be kept in view that it 
was by the consent, and no doubt at the request of Delacy, that 
payment had not been made, and that he had failed to do that 
which was a substitute for it, I think the equity and justice of 
the case, and the fair construction of the act of Assembly, would 
place the parties in the same situation at a subsequent meeting 
as they stood in at the first, so far, at least, as that Delacy then 
had the power and privilege of making payment, and, if he did 
not, that the stockholders had the right of striking his name 


140 














N.C.] JUNE TERM, 1821. 





DeE.Lacy v. NAVIGATION Co. 





from the list of subscribers for shares. But it seems that his 
name was struck off by the president and directors, and not by 
the stockholders at one of their meetings. I think the president 
and directors, in doing this, transcended the limits of 

their authority; but this entry, by which the name of (280) 
Delacy was stricken off, was afterwards virtually adgpted 

by the stockholders as their act; for they refused to receive 
Delacy’s vote at an election for president and directors, and, had 
he had due notice of such procedure before it took place, I think, 
from that time he would have ceased to be a member of the cor- 
poration. Nor do I think the case would have been altered from 
the consideration that he had been a member from their first 
meeting up to that time; for every person who had subscribed 
for shares before he paid his first installment was a member to 
many purposes. He might, perhaps, have voted for president 
and directors; for passing by-laws for the government of the cor- 
poration. He had, perhaps, to the last moment of the meeting 
to pay his first installment. And for the same reason Mr. Delacy 
might have exercised the right of a corporator at any subsequent 
meeting before his name was struck off for failing to make pay- 
ment. But I suppose he possessed no more rights at any subse- 
quent meeting before his name was struck off than he did at the 
first meeting. It has been said that Delacy possessed more shares 
than the stockholders who struck off his name from the books, 
and that there were not a majority, of course, at that meeting. 
If those who were present were qualified by having paid up their 
installments, and were a majority of those that had done so, I 
think they were authorized to act as they did; for Delacy, owing 
to his delinquency, might by them be stricken off, as he might at 
the first meeting have been. But what is to be done if Delacy 
refuses to pay anything due on his shares? I cannot think the 
law contemplated a sale of them; for, besides the positive words 
in the act that directs the names of delinquents to be stricken off, 
the fourth section of the act’ of 1816, speaking of sales (not, to 
be sure, with a view to this question), speaks of sales of balances 
due, meaning, no doubt, balances due after payments had 

been made. To purchase a share when nothing had been (281) 
paid would be to subscribe for a share. But another cir- 
cumstance ought not to pass unnoticed, and that is, that Delacy 
had not notice that the corporation was about to strike off his 
name from their books. If he had had notice, he might have 
shown, for aught that appears, that he had paid his installments 
or that he was ready to do so. For this reason, and for this rea- 
son only, I am willing that a mandamus should issue. 
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Henperson, J. The applicant was once a corporator, for it 
was not imperative on the stockholders at their first meeting to 
strike off those who failed to pay. They did not do it; they 
received him and others without requiring payment; he voted 
with them as a corporator; in fact, their order of removal shows 
that he wag, before the removal, one of their body. I shall pass 
over every other point made in the case but one; that is, that the 
applicant was removed by the stockholders at some meeting sub- 
sequent to the first, for failing to make payment, and this without 
any notice to him; for it may be considered as a removal by the 
stockholders; they recognize the act of the directory. It is a 
fundamental principle of our law, and recognized in every court 
of justice (and this corporation was a court when passing on the 
rights of its members), that no man shall be condemned or preju- 
diced in his rights without an opportunity of being heard. No 
matter how desperate his case may appear to be, the humanity of 
the law says, perchance he may have something to say in his 
defense. We will, therefore, not forestall him by saying he can 
allege nothing; but, after having heard him, will pass upon his 
case. For this reason, I think the mandamus should go; for, 
without prejudging the case, we do not know but that the appli- 
cant might have paid, or shown some satisfactory reason for not 

paying, or that he then might have paid, for it was not 
(282) even then too late. As to some cases which are to be 

found in Term Reports, that no notice is required when it 
appears clearly that the applicant has nothing to offer in his 
defense, for the present it is a sufficient answer to say that it 
does not appear that Delacy had nothing to offer, or could not, 
by paying the money, avert the forfeiture. When a case of that 
kind arises, it will then be time enough to examine the soundness 
of the doctrine. I am therefore of opinion that the Superior 
Court of Wake should issue a mandamus to the corporation, 
commanding it to restore the applicant to the rights of a corpo- 
rator, or show cause to the contrary. 


Cited: S. v. Jones, 23 N. C., 134; McCall v. Justices, 44 
N. C., 303. 
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TISDALE v. GANDY. 


Where a suit was referred to arbitrators, who returned their award in 
vacation, when the clerk entered it on the record as a judg- 
ment rendered in court, such entry was ordered to be expunged 
and the whole proceeding was held to be void in law; and this, 
although the party to be affected by the entry gave a subse- 
quent release of errors, for the consent of parties can never 
alter the law. 


THIs was a motion to vacate a judgment, made upon the fol- 
lowing facts: A suit depending in Nasu County Court between 
the plaintiff and defendant, in May, 1815, was referred to arbi- 
trators, and the order of reference was renewed from term to 
term until August, 1815. On 25 September, 1815, the arbitrators 
returned an award in favor of the present defendant, and there- 
upon a writ of fi. fa. issued against the present plaintiff, bearing 
teste August Term, 1815. On this fi. fa. the sheriff returned a 
levy, and writs of ca. sa. issued afterwards against the plaintiff, 
until February Term, 1817, when the sheriff returned that he 
had committed the body of the plaintiff to prison. At 
November Term, 1818, the plaintiff moved, pursuant to (283) 
previous notice to the defendants, to vacate the judgment 
whereon execution had issued, first, on the ground that the writ 
of fi. fa. had been levied and the property was not sold or the 
levy otherwise discharged ; and, secondly, for that the said judg- 
ment was not rendered or entered of record in term time. The 
County Court vacated the judgment, and the defendant appealed 
to the Superior Court. During the pendency of the proceedings 
in the Superior Court, Tisdale, the plaintiff, executed to Gandy, 
the defendant, a release of all claim to vacate or reverse the judg- 
ment by reason of any errors and irregularities in the proceed- 
ings. The Superior Court affirmed the order of the Court below; 
whereupon defendant appealed to this Court. There were sev- 
eral affidavits filed in the court below to support the facts on 
which the motion was made, and these affidavits made part of the 
record sent to this Court. 


Tay or, C. J. This is a motion to vacate a judgment on an 
award, on the ground that it was entered up in vacation instead 
of during the term; and the first inquiry is, was it so entered ? 
If we look only at the transcript of the record sent up by the 
clerk of the Superior Court, we perceive that the cause was 
referred at May Sessions, 1815, and the judgment is entered at 
August of the same year. This, however, is but a transcript of 
the record sent from the County to the Superior Court, and can 
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at best be only a copy of the record accompanying the appeal. A 
certified copy of the record of the proceedings in the County 
Court is filed in this Court, and relied upon by the plaintiff, by 
which it appears that the cause was referred at May Sessions, 
1815, and that the order of reference is brought forward to 
August Sessions of the same year, when it is renewed, and an 
agreement subjoined that the award of the referees, made be- 

tween that time and the Superior Court, is to be entered 
(284) as a judgment of the term, by consent of parties. It is 

evident, then, that no award was made at that time; other- 
wise the parties, to whom it must have been known, could not 
have consented to the future making of the award. The entry 
of judgment made at the same sessions was in pursuance of the 
agreement, and must, in the nature of things, have been inserted 
by the clerk after the award was returned. If any doubt re- 
mained on the subject, it is completely removed by the date of 
the award, which forms a part of the same transcript. It was 
made on 25 September, 1815, in the vacation, and after the 
Superior Court, the first day of which was the 18th of the same 
month. It is thus shown, without traveling out of the record or 
referring to the affidavits of the referees, that the judgment of 
the County Court was entered up in vacation, by the clerk, in 
partial execution of the previous agreement of the parties, though 
contrary to it as to the time of making the award. 

This whole proceeding is therefore void in point of law, nor 
could any agreement of the parties, even if the award had been 
duly made in other respects, give it a legal existence. It was the 
judgment, not of the court, but of the clerk, whose acts cannot 
acquire a judicial authority by the consent of the parties, which 
can never alter the law. Nor can any subsequent release of 
errors by the party to be affected by this entry give it the validity 
of a judgment. Such a release is not of more forcible obligation 
than a previous consent, which, in Slocwmb v. Anderson, 4 
N. C., 77, was held to be utterly unavailing, though it was a 
confession of judgment for a just debt. In that case it was 
decided that no acquiescence, admission or acknowledgment of 
the party being any more competent to validate than the first 
acknowledgment was to create. The judgment of the Court is 
that the entry on the docket of the County Court, purporting to 


be a judgment, be expunged. 


(285) Hatt, J. I agree in the result that the clerk should be 

directed to expunge the judgment by him entered in vaca- 
tion; and to me it seems a sufficiency appears on the record sent 
to this Court by the appeal to authorize it. The affidavits read 
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in the court below were the grounds on which the motion was 
made there ; the same affidavits form part of the record sent here. 
It is not necessary that they should be entitled or have a caption. 
The caption of the record of which they are a part is sufficient. 


Henpverson, J., concurred; and 


By tHe wHote Court. Let the entry on the docket of the 
County Court of Nash, purporting to be a judgment, be ex- 
punged. 


Cited: Reid v. Kelly, 12 N. C., 315. 








DOE ON DEMISE OF JOHN STEPHENSON v. JACOCKS. 


A., by his will, devised to his son W. certain lands, reserving to his 
wife a life estate in part thereof, and declared it to be his will; 
in case the child with which his wife was then pregnant should 
be a male, that after her death, the portion in which she had a 
life estate should descend to such child; and in the event of the 
death of his son W., or the death of the child with which his 
wife was pregnant, if a male, that the survivor should have the 
whole; if either died without lawful issue—if both died with- 
out issue, then that J. S., a nephew, should have a portion of 
the land. The wife was delivered of a daughter, and it was 
held that J. S. took nothing, for a precedent estate becomes a - 
precedent condition, or otherwise to an ultefior limitation, 
according to the intent, and as no son was born, the contin- 
gency upon which the testator designed his nephew to take 
never happened. The language of the will made the birth of a 
son a condition precedent, and there was no evidence of intent 
to dispense with the performance of the condition. 


Esecrment, from Perquimans. The following special ver- 
dict presents the facts of the case: Thomas Stephenson, 
being seized and possessed of the premises in dispute, by (286) 
his last will and testament, duly executed to pass lands, 
dated 21 February, 1800, devised as follows, viz.: “I give and 
bequeath unto my son, William Stephenson, the land and planta- 
tion whereon I now live, called Stephenson’s Point, containing 
four hundred acres, more or less, reserving the part lent to my 
wife during her natural life; also, I give unto my son William 
the land I bought from the executors of William Humphreys, 
deceased ; also fifty-three acres of land on the west side of Deep 
Creek, reserving and excepting, nevertheless, and it is the true 
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intent and meaning of this my last will and testament that in 
ease the child which my wife Elizabeth is now pregnant with 
should be a male, my will and desire is that the part of my land 
and plantation which is lent to my wife during her life, as afore- 
said, should descend at the death of my wife to the said child she 
is now pregnant with, in case it should be a male, to him and his 
heirs, forever. Further, it is my will and desire that, in case of 
the death of my son William, or the death of the child which my 
wife is now pregnant with, if a male, my will and desire is that 
the survivor shall have the whole ‘of the estate mentioned herein 
to them both, if either should die without lawful issue. But in 
case of the death of them both without lawful issue, then it is 
my will and desire that John Stephenson, son of Hugh Stephen- 
son, should have that part of my land which was my mother’s 
dower; and my will is that the other part of my said land should 
be rented out annually for the benefit of my daughter Polly Ste- 
phenson during her natural life; and in case she, my said daugh- 
ter Polly, should have lawful issue, my will is that such lawful 
issue should have and enjoy the said land forever; but in case my 
said daughter Polly should die without lawful issue, then my 
will is that the said land shall be rented out annually, and the 
money arising therefrom to be equally divided among the sons 
of my sister, Parthenia Wyatt, viz., William, John, 
287) Thomas, Ambrose and Worley, and their heirs, forever.” 
The said Thomas Stephenson died in the year 1801, with- 
out having altered or revoked the said will, which has been duly 
proved and regorded; that William Stephenson, the first devisee 
above mentioned, died in the year 1806, intestate and without 
issue; that Polly Stephenson died in the year 1809, without 
issue; that the child with which the testator’s wife was pregnant 
at the time of making the said will was afterwards born a female, 
and is the wife of Jacocks, the defendant; that the defendant’s 
wife is now the sole heir at law of Thomas Stephenson, the tes- 
tator, and also of William Stephenson, the devisee; that John 
Stephenson, the devisee mentioned in the will, is the lessor of the 
plaintiff; that the premises claimed by him in this suit are the 
same devised to him in the above will, being a part of those de- 
vised to William in the first-recited clause, and that the defend- 
ant is in possession of the premises. 
On this finding judgment was rendered below for the defend- 
ant, and the plaintiff appealed. 


Ruffin for the plaintiff. 
Gaston for the defendant. 
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Taytor, C.J. The substance of Thomas Stephenson’s (293) 
will is a devise to his son William in fee, a devise to his 
wife, for life, of part of the land, and, taking notice that his wife 
is ensient, a devise of that part to the child, if it should be a son, 
with cross-remainders to him and William. In the event of the 
death of both without issue, he devises part to his nephew, John 
Stephenson, in fee, and part to his daughter Polly. William, 
the son, and Polly, the daughter, are both dead, without issue. 
The testator’s wife was pregnant, but instead of a son she was 
delivered of a daughter, who is the only remaining child of the 
testator, and is heir at law to William and Polly. This eject- 
ment is brought by the nephew, John, against the posthumous 
daughter, and the question is whether the limitation over to John 
can take effect, inasmuch as the contingency, viz., the birth and 
subsequent death of a son, upon which it was made, never hap- 
pened. The effect of a construction of the will according 
to its words, and, as I think, the apparent intent, will give (294) 
to the testator’s only child the land in controversy. An 
opposite construction will, according to all appearance, disinherit 
this child in favor of a nephew—a child for whom it was impos- 
sible the testator could cherish other feelings than those of pa- 
rental tenderness, and the purity of whose lineage he asserts by 
the provision made for the eventual birth of a son. 

It is not within the range of probability that a man, knowing 
his wife to be pregnant, should deliberately make an ample pro- 
vision for the child, if a son, and intend at the same time that it 
should be wholly unprovided for if a daughter; but it is probable 
that he omitted to provide for a daughter, only because such an 
event did’ not present itself to his contemplation, and that his 
mind was diverted from it by arranging the limitations over in 
the event of the birth of one son, and the death of both without 
issue. 

The testator, when he made his will, had a son and a daughter 
to provide for; and, confining his views exclusively to the chance 
of having another son, he prefers the interest of these two to that 
of his daughter Polly; but if both his sons die without issue, he, 
under the supposition that he should then have but one daughter, 
which must have been so, unless his wife had twins, calls in his 
nephew, John, to share the land with her. In such a state of 
things, he might probably think there was enough for both. But 
had he foreseen that, instead of two sons and a daughter, he 
would have a son and two daughters, it may be conjectured that, 
though he might postpone them to William, he would, at least, 
have placed them on an equality with each other. It has been 
argued, on the part of the nephew, that where a devise is made 
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after a preceding executory limitation, or is limited to take effect 
on a condition annexed to any preceding estate, if that preceding 
limitation never should arise or take effect, the remainder 
(295) over will, nevertheless, take place, the first estate being 
considered only as a preceding limitation, and not as a 
preceding condition to give effect to the subsequent limitations. 

That words of condition have been construed as limitations 
instead of contingencies, appears from many cases cited for the 
plaintiff, and from none more distinctly than Jones v. West- 
combe, in Eq. Ca. Ab., and Strathan v. Bell, in Cowp.; the first 
of which is a leading case, which has been cited in almost every 
subsequent one. In that case the intention could not be doubted 
that, failing the child, the estate should go over to the devisees, 
in all events. They were the next objects of the testator’s 
bounty, and there were no children to be provided for. In the 
other case the testator had a wife and a daughter, and he devised 
to a son, of which he supposed his wife to be ensient at the time 
of making his will, when he should attain his age of twenty-one 
years; but if a daughter, then one moiety of his estate to his wife, 
and the other moiety to his two daughters (there being one alive 
at the time) when they should attain their ages of twenty-one, 
with survivorship as between the daughters; if both -die before 
twenty-one, their moiety to go to the wife and her heirs, forever; 
if she died, her share to go to them. The wife proved not to 
have been ensient; the testator died, and so did the daughter, 
without issue and under age. It was held that the wife should 
take the whole estate. 

In the last ease there were no children, and the words were 
construed as a limitation to carry the estate to the wife, rather 
than as a condition, which would perhaps have given it to a dis- 
tant heir at law. The construction was evidently made to sup- 
port the intent; and, although I will not say that words have in 
every case been construed as a limitation or condition for the 
sake of supporting the intent, yet, in the only case I can find, 

where children have been born after making the will, who 
(296) were not provided for, or probably thought of, when the 

will was made, such a construction has been made of the 
words, either to construe them as limitations or precedent condi- 
tions as would most effectually guard the interest of the after- 
born children. 

White v. Barber, 5 Burr, 2703, is a very strong instance to 
show how far a court will go towards effectuating the intention, 
even by supplying words for that purpose. There the devise 
was to such child or children as the testator’s wife should happen 
to be ensient with at the time of his death. The testator had 
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only one son at the time of making the will; two were born after 
the will was made and before his death, but his wife was not 
ensient at the time of his decease; yet the Court held that it was 
manifestly the intention of the testator to comprehend all the 
children which should be born of his then wife, whether before 
or after his decease ; the Court thinking that a father, in making 
an express provision for any children his wife should be ensient 
with at the time of his decease could never intend to give his 
estate to such children in exclusion of, or to his nephew (as the 
event has happened), in preference to any child or children that 
might be born in his lifetime. 5 Burr., 2703. In another case, 
words have been construed as a condition precedent, rather than 
a term should go to a devisee, a grandson, where there was a 
daughter born after making the will. There a term was devised 
to an infant in ventre sa mere, if it should be a son; and if it 
should be a son and die under age, then to the testator’s grand- 
son. It proved a daughter, and it was adjudged, upon special 
verdict, that the executrix, and not the grandson, should have the 
term, because the grandson was not to take but upon a precedent 
condition, viz., the birth of a son, which did not happen. Gras- 
cott v. Warren, 2 Eq. Ca. Ab., 361. If the position I have ad- 
vanced needed further confirmation, it will receive it from Doe 
v. Shippard, Douglas, 75. There the words were, “and in 

ease my said daughter Rachael shall happen to survive (297) 
the said Thomas Shippard, her husband, then upon trust,” 

ete., after which follow the limitations over after the daughter’s 
death. It happened in event that the husband survived his wife, 
and it was held that the limitations over did not take effect, the 
contingency affecting all the limitations and operating as a con- 
dition precedent. 

The case was argued and decided on the ground of intention, 
to support which the words were construed a precedent condition. 
With the same object in view, the words in Jones v. Westcombe, 
1 Finch Ca., 316, were considered a limitation. A court may 
supply the omission of express words if they can discover a plain 
intent; otherwise, they cannot. And, although it ought always 
to be considered what a testator meant to do, as well as what he 
actually has done, and we are not at liberty to decide according 
to what he probably might have done, had a different view of 
events presented itself to his mind, yet the title of the heir must 
prevail against mere conjectures. 

It is upon this principle, I think, that the contingency upon 
which the testator designed his nephew, John, to take the estate, 
has never happened; that the fee devised to William, the son, 
was never displaced or modified, because a son was not born; 
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and that, upon William’s death without issue, it descended upon 
his heir at law. My opinion, therefore, is that judgment be ren- 
dered for the defendant. 


Henperson, J. I am now satisfied that when this case was 
here before (7 N. C., 558) the facts then stated were sufficient 
for a proper decision, and that it was quite immaterial whether 
the daughter Polly died during the life of William or not; the 
life estate given to her being a circumstance relied on to tie up 

the general words, dying without issue. 
(298) On the question now presented, I am of opinion, in the 
event which has happened, that Stephenson, the lessor of 
the plaintiff, takes nothing in the lands in question; for a prece- 
dent estate becomes a precedent condition, or not, to an ulterior 
limitation, according to the intent. Thus, if an estate is devised 
to A and his issue, and if he should die without issue, then to 
B, and A should die leaving issue in the lifetime of the devisor, 
whereby the estate never vested in A or his issue, B would take, 
although A left issue; for, by whatever means A’s estate was out 
of the way, whether by commencing and expiring, or by not com- 
mencing at all, and whether he left issue or not, if that issue 
could not take, B, by the plain intent, shall take; for the postu- 
latum is, is the estate out of the way? and not how it became out 
of the way. So, if a man devise his land to the child with which 
his wife is pregnant, and if that child should die without issue, 
then to B, and no child should be born, his wife not being preg- 
nant, B would take. In each of these cases the words give way 
to the intent, there being nothing to control it. But put this 
case: a man, having no child devises, devises that if his wife 
should be delivered of a daughter (the wife being pregnant), that 
his daughter should have his estate during her life, and after her 
decease to go to his nephew, and a son is born. The words here 
do not give the estate to the nephew; he is only to have it after 
the death of the daughter, and there was no daughter to die. 
The Court, in this case, will make the estate to the daughter a 
condition precedent—that is, they will not vary the natural 
meaning of the words to carry the estate to the nephew, and 
leave the son totally unprovided for. We do not want authori- 
ties or precedents for this, for they are to be found running 
through all the cases, either openly avowed or occultly governing 
the decision; and were there artificial rules intended to aid in 
establishing the intent (for at last it is nothing but a question of 
intention) which would lead to a different result, it would 
(299) become us to examine them well, and be assured that the 
rules were genuine, and that we understood their proper 
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application. Let the principles governing the cases before stated 
be applied to the one before us: suppose no child had been born, 
the intent then would have justified a departure from the words, 
and carried the estate to Stephenson; for, upon the death of Wil- 
liam, without issue, there would be no child but was provided for 
in the manner the testator designed. Polly, his only surviving 
child, would divide with the nephew as the testator intended. 
But a daughter is born, and we are called on to put a construc- 
tion on the words different from that which they naturally bear, 
to aid a nephew and leave a child entirely destitute—a child who 
never had offended, and which the testator recognized as his by 
directing that, should it be a son, he should divide the lands with 
William. I am aware that if the limitation to Stephenson is 
not sustained, the one to Polly must fall. Be it so; it is better 
that the lands should remain in William, in fee simple, and de- 
scend to his heirs. and Polly be deprived of her limitation, than 
that Stephenson should take, and a daughter be excluded by con- 
structions only. There are no sufficient grounds afforded to vary 
the words of the will, and on the will rests the plaintiff’s title. 
Were I to hazard a conjecture why no further disposition was 
made by the devisor in ease a daughter should be born, and not 
a son. I would say that, having by the first part of the will given 
the whole of his lands to William, which were to be divested only 
by the birth of a son, the ulterior limitations were all bottomed 
on that event; and if a son was born he did not expect a daugh- 
ter also at the same birth: if a son was born, which excluded a 
daughter, he was willing that, on failure of his male descend- 
ants, his nephew should share with his daughter Polly, for in 
that view of the case there could be but one of his issue to take. 
But the strong basis of this decision is, that the claims 
of the after-born daughter are stronger than the claims of (300) 
the nephew, and we will not vary the common meaning of 
the words to let in the claim of the nephew, and thereby leave 
the daughter entirely destitute. In other words, the devisor has, 
by the very language of the will, made the birth of a son a condi- 
tion precedent, and there is no evidence of intent for the Court 
to dispense with the performance of the condition; indeed, the 
birth of a daughter furnishes evidence the other way. IT think 
that the defendant is entitled to judgment. 


Hatt, J. I concur in the opinion delivered by Henderson, J. 
The great and important object is to ascertain the intention of 
the testator. Agreeable to the letter of the will the plaintiff is 
not entitled, because the testator only gives it to him after the 
death of his son William and the death of the child which his 
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wife was then pregnant with, if a male, without lawful issue; it 
must be a male and must die without issue to give him a title. 
Now I agree that courts will put such a construction on wills as 
to support limitations over where particular estates are by any 
means put out of the way, as the plaintiff’s counsel have con- 
tended. Yet they ought not to do it, against the letter and words 
of the will, when the consequence will be to leave a child alto- 
gether unprovided for; they ought to lean to support such limi- 
tations over when they think from every circumstance that the 
persons taking under them are the next objects of the testator’s 
bounty, after the persons to whom the particular estate was 
given. But in this case I cannot agree to support the limitation 
over for the benefit of a nephew, and that too against the words 
of the will at the expense of a child who would be left altogether 
without the means of support, by a father bound by all the ties 
of nature to make provision for her. Nor can I think that such 
could have been the wish of the testator. White v. Bar- 
(301) ber, 5 Burr., 2703; 2 Fearne (5 Ed.), 410, in notes. 


Cited: Davis v. Shank, 9 N. C., 119. 








JAMES WHITE v. MORRIS. 


Wherever an injury is done to goods in the actual possession of a 
servant, carrier or bailee, if the owner have the immediate 
right of possession, he may sue for such injury in his own 
name. Therefore, where A loaned a horse to B during the will 
of A, and the horse was seized by virtue of an execution against 
B, A may maintain trespass against the officer refusing to 
deliver him up. 


Tus was an action of trespass vi et armis, from Cravex., 
brought by the plaintiff, against the defendant, for taking and 
carrying away the horse of the plaintiff. It was found by the 
special verdict on the trial below that the title to the horse was 
in the plaintiff, but that he had loaned him to his brother, Paul 
White, to work during the pleasure of the plaintiff. While the 
horse was in the possession of Paul White, and employed in 
carrying provisions to market for him, the defendant, a con- 
stable, seized the horse and took him into possession by virtue of 
an execution against Paul White. The defendant refused to 
deliver the horse to the plaintiff, who claimed the same, and 
afterwards sold him to satisfy the execution. If under these 
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circumstances the plaintiff could maintain trespass then the jury 
found for the plaintiff. The Court held that trespass could not 
be supported, and on motion rendered judgment of nonsuit, 
whereupon plaintiff appealed. 


Gaston for plaintiff. 


Taytor, C. J., delivered the opinion of the Court: (303) 
The plaintiff, notwithstanding the loan to his brother, 
had a constructive possession of the horse when the trespass was 
committed, and had a right to the immediate actual possession 
if he thought proper to exercise it. This makes the distinction 
between the cases; in Ward v. McCauley, 4 Term, 489, it was 
held that the landlord, who had leased the goods for a certain 
time, could not maintain an action of trespass against the sheriff 
for seizing them because he had parted with the right of posses- 
sion during the term, and had only a reversionary interest. But 
whenever the injury is done while the goods are in the actual 
possession of a servant, carrier or other bailee, if the owner have 
the immediate right of possession, the action may be brought 
in his name. The same principle applies to real property, for if 
a stranger does a trespass to a lessee at will which prejudices the 
land the lessor may have trespass against him for damage to the 
land; for the possession of the lessee is his possession (Comyns’ 
“Trespass, B. 1”). The very case before us is put in the books 
to show that the owner has the right of present possession. So 
if a man lend his cattle to J. S. to plough his land and a stranger 
takes them away J. S. may maintain trover or trespass against 
him (Bro. “Trespass, 90”). Carson v. Noblet, 4 N. C., 136, 
was decided on the same distinction and is directly in point with 
the one now before us. That was the case of a loan resumable 
at pleasure in which trespass was held to lie by the owner for a 
taking from the actual possession of the bailee. The nonsuit 
must therefore be set aside and judgment entered upon 
the verdict in favor of the plaintiff. (304) 








EXECUTORS OF WALKER v. M. CAMPBELL, Executor of W. 
Campbell; anfl Green, Administrator cum test. ann. of Orme. 


A debt barred by the statute of limitations is not revived by a direc- 
tion in the debtor’s will, that certain property be sold, “and 
with the proceeds thereof, after paying my debts, they,” etc. 


Tus was an action from New Hanover, brought on a nego- 
tiable promissory note made by William Giles, dated 16 April, 
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1812, payable to W. Campbell sixty days after date. The note 
became the property of plaintiff’s testator after having been 
endorsed by the payee and by Orme. Payment was regularly 
demanded and the note protested for nonpayment; due notice 
was also given to the endorsers, Campbell and Orme. The de- 
fendants severally pleaded that the cause of action did not accrue 
within three years, to which proper replications were made; and 
the only question was whether the action should be barred by the 
statute of limitations. 

No further evidence was offered on the trial to show the lia- 
bility of Campbell’s exeeutor, but the will of Orme was intro- 
duced to prove a revival of the remedy against him and to show 
that the action as to him was not barred by the statute. Orme 
died in July, 1818, having first duly made his last will and 
testament, bearing date 20 June, 1818, which contains the fol- 
lowing clause, viz: “TI will and direct that my executors herein- 
after named sell all my negro slaves except Katy and Maria and 
her child, and upon such credit as they may deem advisable, and 
that with the proceeds thereof, after paying my debts, that they 
redeem my bank stock, or such amount thereof as the said pro- 

ceeds may enable them.” The will was regularly ad- 
(305) mitted to probate, and the executors therein named duly 

renounced the execution of said will, and administration 
with the will annexed was granted to the defendant Green. The 
writ in this case was issued 2 February, 1820. The jury found 
that the testator of the defendant. M. Campbell, did not assume 
within three years, and they further found that the testator of 
the defendant. Green, did assume within three years. On the 
part of the defendant Green a motion was made for a new trial, 
which was refused, and judgment was rendered in pursuance 
of the verdict, whereupon Green appealed. 


Taytor, C. J. As the date of Orme’s endorsement is not 
specified it must be understood to have been made on the same 
day with the note, viz, 16 April, 1812. The note became due 
16 June of the same year, when the statute began to run and 
had taken away the remedy in 1815, three years before the death 
of Orme. His will directs his executors to sell certain negroes, 
and with the proceeds to redeem his bank stock after paying his 
debts; and the inquiry is whether this debt is revived by such 
a direction. I consider the law to be clear that the debt is not 
thereby revived, but that the remedy is entirely gone. The 
utmost extent to which any of the cases have gone has made debts 
payable only when lands have been devised in trust for that 
purpose ; and as lands in England are not liable for simple con- 
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tract debts when they are made chargeable with all debts, the 
executors who are directed to pay them are made trustees for 
that purpose. It is there appropriating a fund for the payment 
of debts which is not liable by law; but it may well be doubted 
whether such a doctrine if well established by the authorities 
would be applicable here, where lands are liable to the payment 
of all debts, after the personalty is exhausted. In this State as 
well as in England the personal estate is the primary and 

natural fund for the payment of debts, a fund which the (306) 
testator cannot exempt as against a creditor, though he 

may against the devisee of the land, by making that a fund for 
the payment of his debts. I should not hesitate to conclude that 
a bequest of personal estate in trust to pay debts would not re- 
vive a debt barred by the statute for the reason given in 3 P. 
Wms. 90, in notes; and in this State the same result would 
follow in relation to a bequest and devise of personal and real 
estate. But the only question now to be decided relates to a 
bequest of chattels, and it will therefore be sufficient for the 
purposes of this case to show that in all the authorities relied 
upon to establish the general position the trust was created of 
lands. The anonymous case in 2 N. C., 243, does not state what 
species of property was devised, and the cases it refers to in 1 
Salk., 154, 2 Vern., 141, and 2 P. Wms., 373, are all cases of the 
devises of lands. In the last case from P. Williams, of Blake- 
way v. Ld. Strafford, the statute of limitations was pleaded to 
a bill to have the benefit of a devise in trust for the payment 
of debts, and the plea was overruled; but this decree was re- 
versed in the House of Lords, who ordered the plea to stand for 
an answer (3 Bro. P. C., 305). There is a dictum of Lord Mans- 
field (in Cowp., 548) very much in favor of the doctrine con- 
tended for by the plaintiff, but there is reason to believe that it 
is very far from being settled. For when the case from 2 P. 
Williams was cited in proof of the position insisted on the 
Chancellor of Ireland doubted if there was such a determination 
as is there reported, and stated that a devise in trust for the 
payment of debts does not prevent the setting up the statute 
if it had run before the death of the testator; for if the statute 
has run in the lifetime of the testator the debts are presumed 
to be paid (1 Scho. and Lef., 110). The case before us, how- 
ever, is not a devise in trust for the payment of debts, but simply 
a direction to the executors what they are to do with the 

proceeds of the surplus of slaves after the debts are paid. (307) 
The will has declared in relation to the debts what the 

law would have said without it, that they must be paid out of 
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the personalty in the first place. The judgment must conse- 
quently be reversed and a new trial granted. 


Hai and Henperson, Judges, concurred. 


Cited: Underwood v. Lane, 12 N. C., 175. 








PALMER vy. POPELSTON. 


Under the act of 1792, a sheriff’s bill of sale for a slave is like the bill 
of sale of any other person; and when the purchaser takes the 
actual possession of the slave the conveyance must be recorded 
in the county where such purchaser resides, 


Dertinve for two negro slaves, from Martin. The plaintiff 
in support of his title proved by the subscribing witness a bill of 
sale from the sheriff of Washington County for the slaves in 
suit. At the time of the execution and registration of this bill 
of sale the vendee lived in Martin County; the bill of sale had 
been registered in Washington County. It was objected by 
defendant that as the paper produced had not been registered 
in the county in which the vendee lived it could not be read in 
evidence, and the court sustained the objection. Plaintiff then 
submitted to a nonsuit and made a motion for a new trial, 
grounding his application on an affidavit stating that the bill of 
sale had been recorded in the county in which the vendor and 
the individual against whom the process under which the slaves 
were sold, had issued, both lived; that he was ignorant of the 
laws relative to registration, and supposed in this case the bill 
of sale had been regularly and properly recorded, particularly 

as he had submitted it to counsel and had recovered an- 
(308) other negro by a former suit, on the trial of which this 

bill of sale was read in evidence without objection. The 
motion for a new trial was refused and judgment rendered 
against the plaintiff for costs, whereupon he appealed. 


Gaston for appellant. 
Drew, contra, 


Taytor, C. J. The act of 1792 requires all written transfers 
or conveyances of slaves to be registered in the county where 
the purchaser resides, provided he be in the actual possession 
of the slave. It makes no distinction between a sheriff’s bill of 
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sale and any other; and therefore, where the title is set up under 
such a one, there can be no doubt that the requisites of 

the law must be complied with. Hence the nonsuit was (309) 
properly awarded; but as the objection was not taken 

on the former trial the plaintiff was surprised by it. The justice 
of the case therefore renders it fit that a new trial should be 
awarded, and this is done upon payment of the costs of this and 
the Superior Court. 








SNEED v. CREATH. 


Under the act of 1796, a judge may say to a jury, that a particular 

fact is proved, if the jury believes the witness deposing to such 

. fact. If a witness is proved to be a minister of the gospel, that 

fact may with propriety be mentioned to a jury, but it does not 

necessarily entitle his testimony to more weight than that of 
another man. 


Tuts was an action of debt from Granvitiez, brought on a 
bond made payable to Samuel Creath for £25 of the currency of 
Virginia, executed by the defendant on 9 March, 1808, and on 
23 September, 1818, endorsed by the executrix of the original 
obligee to the plaintiff. The defendant pleaded payment, and to 
support the defense introduced as a witness his brother William 
Creath, a minister of the gospel, who deposed that sixteen or 
seventeen years before the obligee of the bond now in suit in- 
formed the witness that a final settlement of accounts had taken 
place between himself (the obligee) and the obligor, and showed 
him the bond on which this action is founded, and also a deed 
of trust for a certain horse, to secure the payment of the bond; 
the witness also stated that he was informed by the obligee that 
this bond was founded in part upon a judgment obtained in 
court in favor of his mother. This witness also stated that the 
obligee had afterwards informed him he had received partial 
payments on the bond, and that in 1810 the witness was present 
at the house of the obligee, together with the defendant, 
when a final settlement took place; the bond now sued (310) 
on was produced and fully satisfied and the witness wrote 
a receipt in full against it, which the obligor signed and the 
witness attested, and that he left all the papers on the table. 

The executrix of the obligee was introduced by the defendant 
to prove declarations by the obligee admitting payment of the 
bond. She stated that some short time before the death of the 
obligee he caused her to get this bond with the view of sending , 
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it to the obligor for payment, but that he declined afterwards 
sending it and directed her to put it away, which she did, and 
after his death was not able to find it until a short time before 
she endorsed it to the plaintiff. While it was lost, as the witness 
supposed, she applied to the defendant for payment, and was 
asked by him where the bond was? She answered it was mis- 
laid, and defendant assured her he would not in consequence 
of that cireumstance withhold anything from her or hers. This 
witness was present at the settlement spoken of by William 
Creath, and though not particularly attentive understood it to 
be a settlement of accountseand transactions different from 
those of which he spoke. Further, she stated that she at the 
time thought the witness Creath was intoxicated, that she under- 
stood the bond in question was given in consequence of the de- 
fendant’s having sold a horse which the obligee owned. William 
Creath was then called again to explain his situation at the time 
of the settlement, when he stated that he was perfectly sober, 
and explained the circumstances and acts which had induced 
the belief in the last witness of his intoxication. 

The plaintiff then produced the record of the judgment spoken 
of by Creath as being part of the consideration of the bond. 
The suit was in the name of Susannah Creath, but the bond 
had been transferred to Samuel Creath, who as agent for Susan- 

nah managed the suit. The judgment had been obtained 
(311) in the month of May after the date of the bond, on a 

bond in the penalty of £50 eurrency of Virginia, con- 
ditioned for the payment of £25 of the same currency, and the 
execution appeared to have regularly issued until February, 
1809, when it was returned “stayed by order of plaintiff’s agent, 
Samuel Creath, according to the order filed.” A witness was 
then introduced who proved the drawing of a bond by Wynne 
(the subseribing witness to the bond in suit) for the sum of £25 
currency of Virginia, which he understood from all parties was 
in some way connected with a transaction relative to a horse. 
The bond sued on was in the handwriting of Wynne, and ap- 
peared to have been written and executed at the same time. 

The judge in his charge to the jury stated that the evidence 
of William Creath, if believed, proved a settlement of the bond 
on which the action was brought; that it was given in consider- 
ation of a bond in which Samuel was interested, made by John, 
the defendant, payable to Susannah Creath, the mother»of the 
witness, the defendant, and Samuel, for the penalty of £50, 
conditioned for the payment of £25. That it did not appear that 
the witness William had any inducement to commit a perjury, 
that standing in the situation of a relation to the defendant, to 
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Samuel the obligee, and to the individual who transferred the 
bond to the plaintiff, they ought in charity to believe the witness ; 
that there was nothing to impeach his testimony, and being a 
preacher it ought to add weight to his evidence. If the jury 
believed the testimony of the witness William they should find 
for the defendant. 

The jury found a verdict for the defendant. A motion was 
made for a new trial, which was refused, and judgment rendered 
pursuant to verdict, from which the plaintiff appealed. 


Taytor, C. J. A judge cannot, under the restraint (312) 
imposed by the act of 1796, give an opinion in charging 
the jury whether a fact is fully or sufficiently proved, “such 
matter,” in the language of the act, “being the true office and 
province of the jury”; and if the charge in this case had simply 
stated that the settlement was proved by the witness it would 
have been in conflict with the law; when, however, it proceeds 
to state that the settlement is proved if the jury believe the 
witness it explains the sense in which the word proved is used 
as synonymous with evidenced, in which latter sense it would 
probably be understood by the jury, who would then feel them- 
selves at liberty to estimate the weight of the evidence. It were 
to scan the instruction with too critical an exactness to award a 
new trial on this ground. 

As to the other point, the profession of a preacher does not 
necessarily invest a man with that purity of morals which 
renders him more scrupulous in declaring the truth than another 
man, for it sometimes happens that even the members of that 
sacred vocation are overpowered by the temptations to vice. 
That a witness is a preacher ought if proved to be stated to the 
jury that they may judge how far that circumstance entitles his 
testimony to additional weight ; but even then a jury would draw 
their conclusions from his individual character and its corre- 
spondence with his profession rather than from the profession 
itself. The instruction given in this case can only be sanctioned 
by assuming the position that a preacher ex vi termini denotes 
a person whose evidence is entitled to greater weight than that 
of another man; whereas a preacher whose life and profession 
are at variance is less entitled to confidence than another man, 
since to his other vices he adds that of hypocrisy; and he who 
could impiously aim to deceive the Deity would not scruple to 
mislead his creatures. On this part of the charge, there- 
fore, a new trial must be awarded. (313) 


Hatz and Henverson, Judges, concurred. 


159 














IN THE SUPREME COURT. [8 





Love v. WALL. 





LOVE v. WALL. 


If two individuals endorse a note in virtue of a mutual understanding 
with each other to lend their names for the accommodation of 
the maker, evidence may be left to a jury of such mutual 
understanding or agreement. 


Tus was an action from Anson, brought to recover the 
amount of a promissory note made by Edward G. Williams, 
negotiable and payable at the Bank of Cape Fear, in Fayette- 
ville. The note was made payable to and endorsed by the de- 
fendant and afterwards by the plaintiff; both these endorse- 
ments were made for the accommodation of the maker, who pro- 
cured the note to be discounted at bank and applied the proceeds 
to his own use. When the note arrived at maturity it was regu- 
larly demanded at the bank, protested and due notice given to the 
defendant and plaintiff. The plaintiff being sued by the bank 
paid the amount of the note, and brought this action against the 
defendant as first endorser. On the trial below the defendant 
contended that both the plaintiff and himself were to be viewed 
as joint securities of Williams, having both endorsed for his 
accommodation, and that the plaintiff was therefore only entitled 
to recover one-half of the note. The, court instructed the jury 
that there appearing no evidence of any special agreement be- 
tween the parties this case was to be regulated by the law mer- 
chant; and that the defendant, being the first endorser, was liable 

to any subsequent endorser who was a bona fide holder 
(314) of it or who had been compelled to pay the note to a 
bona fide holder, whereupon the jury returned a verdict 
for the full amount of the note. A new trial was moved for on 
the ground of misdirection of the court, which was refused, and 
from the judgment rendered pursuant to the verdict defendant 


appealed. 
Gaston for plaintiff. 


Henverson, J., delivered the opinion of the Court: It does 
not distinctly appear whether the plaintiff endorsed the note 
in virtue of a mutual understanding with the defendants to be- 
eome bound or lend their names for the accommodation of Wil- 
liams, or whether after the note was made by Williams and 
endorsed by the defendant for Williams’s accommodation the 
plaintiff, without any previous agreement with the defendant to 
that effect to give the note additional credit for the acecommoda- 
tion of Williams, also endorsed it. In the case first put I think 
the evidence was to be left to a jury of a mutual agreement to 
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stand as joint securities, and there is certainly nothing in the 
form of the writing which forbids the defendant from 
showing the special agreement and on what consideration (315) 
the parties respectively signed their names or agreed to 

become bound. I therefore think the presiding judge was wrong 
in requiring a special agreement of mutual liability to be proven 
in words. The jury should have been instructed that in law a 
mutual liability arose from a mutual agreement to become bound 
for accommodation, unexplained or uncontradicted by other 
circumstances. If the case be as put in the latter part of the 
foregoing statement authorities may be found to show that a 
joint liability does not arise, which is as far as the cases relied 
on by the plaintiff's counsel go (Chitty on Bills, 155, 357, 160; 
7 Johns. R., 361; 5 Cranch, 49, 142), from which I am strongly 
inclined to pre~ing that the foregoing opinion is supported by 
authority—at least is not contradicted. We were without the 
aid of an argument for the defendant, and although strongly 
inclined for the plaintiff, if the case be as last stated, do not 
wish to express an opinion on it. But as from the statement it 
is doubtful how the facts are, and if as first stated we think the 
law has not been administered, the judgment of the Court is 
that there must be a new trial. 


Cited: Hill v. Robinson, 48 N. C., 503; Mendenhall v. Davis, 
72 N. C., 154; Smith v. Haynes, 82 N. C., 450. 








DENBY v. HAIRSTON. 


In a case of trespass to a man’s possessions, attended with circum- 
stances of aggravation, such as wantonly exposing a crop to the 
incursions of cattle, this Court will not, on the ground of exces- 
sive damages, disturb a verdict giving the highest price at which 
the crop might have been sold. 


Trespass, from RocxincuaM. The plaintiff was one of the 
tenants of Gen. Izzard on a large tract of land in the county of 
Rockingham. The landlord had given instructions to the plain- 
tiff as well as to his other tenants to sow small grain, 
stating to them that should he sell the land he would re- (316) 
serve for them the privilege of reaping and securing the 
crop. The plaintiff accordingly sowed a quantity of wheat and 
rye in the fall of 1817, and in January, 1818, Gen. Izzard con- 
tracted to sell the lands occupied by the plaintiff to the defend- 
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ant, but did not execute a conveyance until August of the same 
year. At the time of the contract Izzard informed the defend- 
ant that the plaintiff was to have his crop of wheat and rye then 
growing, to which defendant assented. .In March, 1818, the 
defendant came to the land with his slaves, and entering on the 
premises against the will of the plaintiff tore down his fences 
and exposed his fodder to his cattle; ploughed up his yard and 
sowed oats in it; ordered off the plaintiff and threatened him 
with the payment of five dollars rent per day while he remained. 
The plaintiff at length consented to leave the place provided 
he might be permitted at harvest time to reap and carry away 
his crop. This the defendant refused to permit; claimed the 
wheat and rye, and afterwards reaped and kept it. 

The cause was tried before Daniel, J., in Rockingham Supe- 
rior Court, at its spring sessions, 1818, and in its instructions to 
the jury the court told them that upon this evidence the plain- 
tiff was entitled to recover, and in assessing damages they were 
permitted to give the highest price the wheat and rye were worth, 
and also damages for the loss of the fodder, and for all other 
injuries which the plaintiff had sustained by reason of the tres- 
pass of the defendant. The jury found a verdict for the plain- 
tiff; damages $450. 

A motion was made for a new triai on the ground of excessive 
damages, but was denied, and from the judgment rendered the 
defendant appealed. 





(317)  Taytor, C. J. Every principle of law and every dic- 
tate of justice combine to entitle the plaintiff to the full 
value of the wheat and rye taken by the defendant and to com- 
pensation for the other injuries done by him. No ground is 
perceived in which the verdict is exceptionable, for the defendant 
refused permission to the plaintiff to enter for the purpose of 
gathering in the crop when it should be ripe, but claimed it as 
his own notwithstanding his assent to the plaintiff’s right when 
i told of it by Izzard; can it be doubted, therefore, that he is justly 
i responsible for the full value of the crop? In addition to this 
the defendant was a trespasser upon the plaintiff’s possession, 
because when he entered he had received no title from Izzard. 


| Hatt, J. I think there can be no ground for a new trial; the 
| plaintiff was in possession of the premises under a parol lease 
| from Izzard prior to any contract entered into between Izzard 
and the defendant. When the defendant committed the trespass 
| the legal title to the land had not vested in him; he had by his 
| contract a right to enter on the land but the rights of the plain- 
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tiff were not thereby impaired; he had a right under his lease 
to the property he had on the land as well as to the growing 
crop. Let the rule for a new trial be discharged. 


Henperson, J., concurred. 








318 
REYNOLDS vy. PUTNEY’S Administrator. ( ) 


1. An administrator against whom a suit, originally commenced 
against his intestate, is revived by sci. fa. may confess judg- 
ment on a writ subsequently issued against him as administra- 
tor, and give in evidence the record of such judgment in support 
of his plea of fully administered to the suit revived by sci. fa. 


2. An administrator may retain assets to satisfy a debt due to him- 
self on a note of his intestate, endorsed to him after the death 
of the intestate, but prior to the granting of administration. 


Txis was an action of debt, from Berrie, originally brought 
against Putney, and after his death revived by sctre facias 
against his administrator. The defendant, among other matters 
of defense, pleaded fully administered former judgments against 
him, retainer, and no assets ultra, and in support of his pleas 
produced a record of a judgment confessed by him, as adminis- 
trator of Putney, in favor of one Cunningham‘in the County 
Court of Bertie, on the second Monday of May, 1820, on a writ 
bearing teste March, 1820. The pleas were entered in the suit 
on trial on the fourth day of the same term at which the judg- 
ment was confessed. The plaintiff’s writ of sci: fa. was dated 
and executed on the defendant on 14 February, 1820. In sup- 
port of the plea of retainer the defendant produced the obliga- 
tion of Putney, payable to Joseph H. Bryan, and endorsed by 
said Bryan to the defendant; he proved the execution of this 
obligation by Putney and that it was endorsed and delivered to 
him by Bryan for valuable consideration, before administration 
granted, but after the death of his intestate. 

The court told the jury that the administrator might confess 
a judgment in favor of Cunningham and plead it in bar of the 
plaintiff, and that on the obligation of Putney, endorsed by 
Bryan, he had a right to retain. The jury found that the ad- 
ministrator of Putney had fully administered and had no assets 
to satisfy the plaintiff’s demand or any part thereof. A 
new trial was refused and judgment rendered for the (319) 
defendant, whereupon plaintiff appealed. 
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Per Curtam: No error is perceived in the charge of the court 
as contained in the record, and a new trial is consequently re- 


fused. 








WEAVER vy. PARISH. 


Where a magistrate who had rendered a judgment on a warrant, 
afterwards, at the request of an individual, signed the name of 
that individual in his absence as security for an appeal, it was 
held that though the individual might have given authority to 
another to sign his name, yet that the magistrate was an unfit 
person for that purpose as he thereby blended the characters 
of party and judge. 


From Oranoe. The defendant in this case was charged as the 
security on a judgment rendered by a magistrate in favor of the 
plaintiff, and on the trial it appeared from the testimony of the 
magistrate that a few days after the judgment was rendered he 
signed the name of the defendant as security, having been re- 
quested by the defendant so to do, and witnessed it by his own 
signature as a magistrate. The court was of opinion that this 
signature was a signature by the defendant within the meaning 
of the law, and so instructed the jury, who returned a verdict 
against the defendant; judgment having been rendered thereon 


plaintiff appealed. 


Taytor, C. J. The act of 1794 requires the acknowledgment 
of the security to be entered by the justice and signed by the 
party, but it was here entered and signed by the justice in the 
absence of the party. The act designed to make this an authentic 

document equivalent to a confession of judgment since 
(320) execution issues upon it without further notice. What- 

ever authority the party may communicate to another 
by a proper power the justice is an unfit organ for its exercise 
in thereby blending the two functions of party and judge. There 
must be a new trial. 


Haut, J. Laws 1794, ch. 13, sec. 1, declares that when any 
defendant prays a stay of execution upon a judgment obtained 
before a justice, he shall, if required, give sufficient security, 
and the acknowledgment of such security entered by the justice 
and signed by the party shall be sufficient to bind him; the ac- 
knowledgment alone was not sufficient, and the justice had no 
right or authority to sign for him; it was his duty to take se- 
curity, and if a third person had been directed to sign for the 
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security he must have had a written authority for that purpose. 
I think the rule for a new trial should be absolute. 


Cited: Brickman v. Williams, 32 N. C., 127. 








TROTTER v. HOWARD. 


Whether a deed be fraudulent or bona fide is a question of fact, and 
possession or the want of possession is but evidence tending to 
establish the question one way or the other. 


Tuts was an action of trover for a negro girl, from Beavurorr. 
The plaintiff showed title to the slave under a bill of sale from 
Thomas A. Cabarrus, executed in the town of Washington on 
1 June, 1818. This bill of sale represented the property as 
being at the time of the conveyance in the possession of the 
widow of the vendor’s brother at Ocracoke. It appeared in evi- 
dence that the plaintiff and Thomas A. Cabarrus lived in Wash- 
ington; that the negro in suit accompanied the wife of 
Thomas A. Cabarrus to Ocracoke in the spring of 1817, (321) 
and Mrs. Cabarrus dying the fall of the same year at the 
house of her brother-in-law, Augustus Cabarrus, at Ocracoke, 
the negro remained there until Augustus Cabarrus died, when 
she continued with his widow until and after the bill of sale 
to the plaintiff. In the last of February or first of March, 1819, 
the plaintiff authorized an agent living at Ocracoke to take 
possession of the slave and send her home. The agent applied 
to Mrs. Cabarrus, who requested permission to keep possession 
of the slave until it could be ascertained whether the plaintiff 
would sell to her. The bill of sale was in the handwriting of 
the plaintiff, and the subscribing witness stated was attested 
by him at the request of Cabarrus, the vendor, who brought it 
to witness requesting him to attest it. The plaintiff was not 
present when it was attested nor had the witness ever seen the 
consideration mentioned in the bill of sale paid by plaintiff. 
The plaintiff offered no evidence of the payment of the consider- 
ation further than that which arose from the bill of sale itself. 

The defendant claimed the negro under a sheriff’s sale. He 
produced in evidence the record of the County Court of Car- 
teret, showing that on 18 May, 1818, a writ issued at his in- 
stance to arrest Thomas A. Cabarrus in a plea of debt; that the 
writ was duly executed and returned the 3d Monday of August, 
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1818; that judgment was rendered against Cabarrus at the 
November Term following; a writ of fi. fa. issued and was 
levied on the slave on 17 May, 1819, and on 15 July, 1819, she 
was sold by the sheriff, and the defendant became the purchaser. 
The defendant did not prove the day when the writ was exe- 
cuted, but proved that on the day when the writ was delivered 
to the sheriff Cabarrus was at the same place with the sheriff. 
Cabarrus was much indebted at the time of the sale to plaintiff, 
and defendant relied upon the record of Carteret court to prove 
that he was a creditor of Cabarrus. 
The judge instructed the jury that the record between 
(322) Howard and Cabarrus was evidence against the plaintiff 
and proved that Howard was a creditor of Cabarrus; that 
it was incumbent on a purchaser in a suit where his purchase 
is attacked by a creditor on the ground of fraud to prove by 
other testimony than his deed the actual payment of a consider- 
ation, and that if he did not do so it was a strong presumption 
of fraud; and that if a negro was at a distance from the place 
of sale the vendee must go or send for it in a convenient time; 
that the circumstance of the slave’s continuing with the sister- 
in-law of the vendor from the date of the bill of sale to the 
plaintiff until the sale by the sheriff was too long a time, and 
that such a possession was in law fraudulent against the present 
defendant. 
The jury found a verdict for the defendant. A motion for a 
new trial was refused and judgment rendered, from walk plain- 
tiff appealed. 


Ruffin for the appellant. 
Gaston for appellee 


Hatt, J. I will not say in this case that the bill of sale, un- 
accompanied with possession, was not fraudulent under the 
13 Eliz., ch. 5, nor will I say that the jury ought not so to have 
found it ; but in my opinion the decision of that question properly 
and of right belonged to the jury. ’Tis the province of the court 
to expound the law, and it is as much the province of the jury 
to pass upon the facts. The trial by jury is guaranteed by the 
Constitution of the State, and Laws 1796, ch. 4, was passed 
for the purpose of preventing judges from giving opinions to 
the jury on matters of fact. The statute of 13 Eliz., ch. 5, de- 
clares that all conveyances made with intent to defraud creditors 
shall be void and of no effect; and whether a conveyance comes 

within the operation of that statute, whether it is made 
(323) with intent to defraud creditors or not, is a question of 
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fact which under all the circumstances of the case properly 
belongs to a jury to decide. In the absence of all other tes- 
timony a jury are at liberty to say, if they think fit, that a 
deed not accompanied with possession is per se fraudulent and 
void. Whether it is s0 or not is a matter of fact and not a ques- 
tion of law. 

If in an action of trover a demand and refusal be found by 
special verdict a court would not give judgment on such verdict 
because a demand and refusal is not a conversion but only evi- 
dence of it; so when the question is whether a deed is fraudulent 
or not. If a jury should find the facts that a deed was absolute 
on the face of it but that the vendor remained in possession of 
the property conveyed by it, such finding would not authorize 
the court to give judgment because the facts so found would not 
per se make the deed void but would be only evidence of fraud; 
_ and I must here repeat what I said in McCree v. Houston, 7 
N. C., 450, that the law was so understood when we separated 
from the mother country in 1776, for in the case of Codogan v. 
Kennith (Caw., 434) Lord Mansfield said that the statute of 13 
Eliz. said not a word about possession, but that if the vendor 
remained in possession after a sale of goods as the visible owner 
it was evidence of fraud, because goods pass by delivery. 

It is under these impressions that I regret my concurrence 
with the opinion given in Gaither v. Mumford, 4 N. C., 600. 
Nor have I formed the opinion which I am now giving without 
due consideration of the case of Edwards v. Harben (2 Term, 
587), and Banford v. Bason (ib., 594, note A), and also Hamil- 
ton v. Russell (1 Cranch, 310, 316). The line of demarkation 
between the functions of the court and those of the jury is so 
strongly drawn by the Constitution of the State and the act of 
1796 (the latter declaring that it shall not be lawful for a judge 
to give an opinion to the jury, whether a fact is proved 
or not) that to yield to those authorities would be to (324) 
transcend it. 


Henverson, J. I accord with Hall, J., for the reasons which 
he has given. Whether a deed be fraudulent or bona fide is a 
question of fact and possession, or the want of possession, is 
evidence tending to establish it one way or the other. To make 
the deed void because possession does not follow it is making it 
so not because it is fraudulent but because possession is wanting. 
It is true that the want of possession is so strong an evidence 
of fraud that the evidence is taken for the fact because it almost 
invariably follows that a conclusion of fraud is drawn by the 
jury as a demand, and refusal is frequently confounded with 
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a conversion for the same reason. But I should think that 


even in England, where it has been certainly decided of late 
that possession not accompanying the deed is per se a fraud and 
incapable of explanation, that if issue were joined whether a 
deed was fraudulent or not, and the jury should find that the 
deed was absolute, but that the possession did not accompany 
it, they would be told that they had found the evidence and 
not the fact. 

It is unnecessary for me to undertake to account for the late 
change in the English decisions, but I apprehend a solution 
may be found in the great disposition prevailing in all com- 
mercial countries to make the possessor of a chattel its owner, 
where purchasers or creditors are concerned, of which disposi- 
tion a strong evidence is afforded by the statute of James relative 
to the possession of goods by a trader who afterwards becomes 
a bankrupt. Nor do I feel myself bound by the decision of the 
late Supreme Court in Gaither v. Mumford, 4 N. C., 600, for 
however I may be disposed to follow -precedents, and particu- 
larly those of our own Courts, yet I cannot yield my assent to a 
decision which converts a question of fact into a question of 

law, and transfers from the jury to the court that which 
(325) by the fundamental laws of our State and jurisprudence 

exclusively belongs to the jury. How the jury would 
have found in this case, whether or not they would not have 
drawn the same conclusion which was drawn by the judge, it is 
not my province to determine. Let a new trial be granted. 








ALLEMONG and LOCKE vy. ALLISON and KELLY. 


When a sheriff had levied an execution on certain lands, and a vendi- 
tioni exponas, together with a special writ of fi. fa. issued after- 
wards on the same judgment, and was levied by the sheriff on 
goods which, seven days prior to that time, he had seized by 
virtue of a fi. fa. issuing on a younger judgment, the court 
directed the proceeds of the sale to be paid in satisfaction of 
the fl. fa. which first came to hand, and was first levied. 


From Rowan.- This was a motion to have money which had 
been paid by the sheriff of Rowan to the clerk of the court ap- 
plied in satisfaction of an execution against one Pearson, in 
favor of Allemong and Locke; the motion was opposed by Alli- 
son and Kelly. The facts were these: At August Term, 1820, 
of Rowan court, Allemong and Locke obtained a judgment 
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against Pearson on which a writ of fi. fa. issued, tested of the 
same term, and came to the hands of the sheriff on 26 August, 
1820, and was by him levied on the same day on Pearson’s goods 
and chattels. 

At May Term, 1820, of Rowan court, Allison and Kelly ob- 

tained a judgment against Pearson on which a fi. fa. issued to 
the sheriff, and was‘levied on four and a half lots in the town 
of Salisbury. This fi. fa. was returned to August Term, 1820, 
when a writ of venditioni exponas and a special fi. fa. issued, 
commanding the sheriff to sell the lots before levied on, and also 
to make the residue of the debt and costs out of the goods 
and chattels of Pearson. These writs of ven. ex. and (326) 
fi. fa. came to the hands of the sheriff on 2 September, 
1820, and the sheriff levied on the goods and chattels on which 
he had before levied under the fi. fa. of Allemong and Locke. 
The property was advertised and sold under both writs of fi. fa., 
and the money arising from the sale was not sufficient to satisfy 
both executions. The lots levied on under the first fi. fa. of Alli- 
son and Kelly were on the same day exposed to sale, but in con- 
sequence of certain encumbrances on them, discovered on 26 
August, 1820, no purchasgr could be found. The sheriff paid 
into the office of the clerk the money arising from the sale of 
the goods and chattels for the benefit of the persons who might 
be thereto entitled. On these facts the Superior Court of Rowan 
ordered the money to be applied in satisfaction of the fi. fa. in 
favor of Allemong and Locke, whereupon Allison and Kelly 
appealed. 


Ruffin for Allemong and Locke. 


Henperson, J. When a sheriff has seized property (327) 
under a fieri facias, and before he has completed execu- 
tion another fieri facias comes to his hand with a prior lien or, 
to speak more properly, having the preferable right of satisfac- 
tion, he should satisfy the last-mentioned execution first. With- 
out entering into a question as to the propriety of issuing 
this special writ of fieri facias (the value of the land (328) 
levied on not being returned by the sheriff, which appears 
to be the English practice) I must confess I am strongly disposed 
to support such a writ as an easy and convenient remedy. I 
think there did not come to the hands of the sheriff before he 
had completed the execution, that is, before he was compellable 
to return the writ and pay over the money, at which time the 
execution was certainly completed (though he might have com- 
pleted it before the return by paying it over, if he thought 
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proper), any fieri facias or other process which had a preferable 
right to satisfaction, the special writ of fiert facias being a mere 
blank and perfectly dead until life and activity were given to it 
by selling the lots levied on by virtue of the original, for by the 
very words of the special writ the sheriff could not seize one 
cent’s worth of property until the balance was ascertained, which 
could not be done until the lots were sold. Whether an alias 
execution can be connected with the original execution when 
execution creditors are competing with each othe¥, either as to 
its test or delivery, whether executions bind at the common law 
between persons of the above description, from their test or de- 
livery, are questions of too much moment and difficulty to be 
decided on an ex parte argument in a case which does not re- 
quire it. 

I therefore think that the money should be paid to Allemong 
and Locke; the special fiert facias forming no objection thereto, 
as being perfectly inoperative until the sale of the lots which 
had been levied on. 


Cited: Cannady v. Nuttall, 37 N. C., 268; Dunn v. Nichols, 
63 N. C., 110; Motz v. Stowe, 83 N. (., 438; Worsley v. Bryan, 
86 N. C., 345. 








(329) 
DOE ON DEMISE OF LANIER vy. STONE. 


1. Where a levy was made by a constable under a magistrate’s execu- 
tion on the defendant’s land and returned on the same day to 
the county court, which commenced its session on that day, it 
was held that this was a return “to the next court” within the 
meaning of the act of 1794, s. 19. 


2. Where, on the return of a constable that he had levied on land, a 
venditioni exponas was moved for, and a writ issued as fol- 
lows, “ordered by the Court that the lands, etc. (describing 
them), levied on by the constable be sold,” though the order of 
sale and the paper called a ven. ex. are blended together, yet it 
sufficiently appears there was such an order. 


3. Where a record states that a ven. ex. was returned on ‘the first 
day of the term, satisfied by the sale of land, and it appears 
from the case that the sale was actually made on the second 
day of the term, it will be presumed that the clerk made such 
entry on the record with reference to the legal fiction that the 
sessions consist of but one day. 


4. If a sheriff has levied an execution against chattels in due time, he 
may complete the levy by a sale after the return day, though 
he cannot levy after that day. 
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5. Where a magistrate issues an execution in the first instance against 
goods and chattels, lands and tenements, such execution is not 
in the form required by the act of 1794; but if the constable 
return that in default of chattels he has levied on land, it cor- 
rects the irregularity, and the informality is also cured by the 
sixteenth section of the act of 1794. 


6. It is not necessary that a venditioni exponas issuing on a consta- 
ble’s levy should be made returnable to any given time. 


. Where a return to an execution against land is signed by a deputy 
sheriff, but the deed to the purchaser is executed by the sheriff, 
it is a ratification of the acts of his deputy, and a title thus 
consummated cannot be impaired by the return on the execu- 
tion. 


8S. If the plaintiff, in a magistrate’s judgment, knows that the defend- 
ant has personal property sufficient to satisfy his execution, and 
permits the constable to levy on land, and return no personal 
property to be found, moves on such return and levy for a ven. 
er.. causes a sale and becomes himself the purchaser of the 
land, it is not a fraud in law, but should be left to a jury to 
draw their conclusion from. 


TuIs was an action of ejectment, tried in Rocxrnenam Su- 
perior Court, before Daniel, J. 

The lessor of the plaintiff exhibited in support of his 
title four several judgments obtained in his favor on war- (330) 
rants before a justice against one Ezekiel Bowen, for the 
sum of $218. Execution on these judgments had been stayed 
by the defendant, and after the expiration of the stay executions 
regularly issued against the lands and tenements, goods and 
chattels of Bowen and the defendant, which were levied on the 
lands of the defendant by the deputy sheriff, and the return 
was made in his name on the same day on which the levy was 
made, viz, 27 February, 1809. The County Court of Rocking- 
ham, to which the executions were returned, commenced its ses- 
sion on 27 February, 1809, and at that term on motion the land 
levied on was condemned and ordered to be sold to satisfy the 
plaintiff’s judgments. A writ accordingly issued from Rock- 
ingham County Court in these words, “Ordered that so much 
of the lands of Ezekiel Bowen and Burgess Stone already levied 
on by the constable be sold,” ete. The sheriff advertised the 
land forty days, and exposed it to public sale in the court yard 
on the second day of the succeeding court, in May, when the 
lessor of the plaintiff became the purchaser and obtained the 
sheriff’s deed. 

It appeared in evidence that both Bowen and the defendant 
had at the time of the levy by the constable on the defendant’s 
land personal property sufficient to have satisfied the executions, 
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and that the lessor of the plaintiff well knew their situation and 
circumstances. 

The presiding judge instructed the jury that if Bowen or 
Stone, or either of them, had any personal property to be found 
it was the duty of the constable to levy on that and expose it to 
sale, and if it did not produce sufficient to satisfy the executions 
then he should levy on the land, and the magistrate should return 
it to court. ete.; that if they believed that Lanier, knowing that 
Bowen and Stone had personal property sufficient or nearly so 

to satisfy his executions, had permitted the constable to 
(331) levy on the land and return “no personal property to be 

found”; had moved the court for a condemnation of the 
land, taken out a writ of ven. ex., caused a sale of the land and 
become himself the purchaser, it amounted to a fraud in law and 
the lessor of the plaintiff could not recover. The jury found a 
verdict for the defendant. Plaintiff moved for a new trial on 
the ground of misdirection in matter of law, and taking nothing 
by his motion judgment was rendered, from which he appealed. 


Gaston for plaintiff. 
Ruffin for the defendants. 


Tayror, C. J. A verdict was found in this case for the de- 
fendant, and a motion for a new trial made on the part of the 
plaintiff on the ground of misdirection; this was over- 
(332) ruled and he has appealed. The proceedings which were 
had before the justice and in the county court under 
which the plaintiff derives his title are made part of the record, 
and several exceptions are made to them which it is first neces- 
sary to examine, since if it shall appear that the plaintiff’s title 
is legallv defective it would be worse than useless to award a 
new trial. 

The first exception is that the levy on the land bears date 27 
February, 1809, and that the judgment and levy were returned 
to the county court on the same day, which was the first day of 
the session, in violation of the act of 1794, sec. 19, which re- 
quires the return to be qnade to the next court of the county. 
But an attentive view of the act will show that its design was 
to give the plaintiff as quick a remedy against the land as could 
be had consistently with the ceremony it prescribes of obtaining 
an order of sale from the court, and to avoid the intervention 
of a session, or the day of a session, between the levy and the 
return to court. The proceeding is ex parte in its nature, the 
defendant having no day in court, and no possible inconvenience 
ean arise from returning the levy during the sessions on one 
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day of which it may happen to have been made; it is the first 
court after the levy is made, and the meaning of the law is the 
next court when there is an opportunity of making the return. 
On the other hand to pass over the sessions because a levy was 
made on one day of it might operate as an injurious delay to a 
plaintiff whose judgment may have been already stayed, as it 
was in this case, for six months, and might further have a ten- 
dency to perplex titles by dormant liens. It therefore seems to 
me that the law would not be rightly construed unless February 
sessions were considered the next court in relation to this levy. 

It is objected in the next place that there was no order of sale. 
But an inspection of the record will show that there was 
an order of sale. A venditiont exponas was moved for by (333) 
the plaintiff’s attorney, which was granted by the court, 
and then a writ issued in the following words, “Ordered by the 
court that so much of the lands of Ezekiel Bowen and Burgess 
Stone already executed by the constable be sold,” ete. The order 
of sale and the paper called a venditioni exponas are blended 
together, but the order of sale was nevertheless made and the 
clerk of the tourty court certifies that the transcript is a copy 
of the proceedings had in that court, from which it may be con- 
cluded that the venditioni exponas was first entered on the min- 
= and a copy then issued to the sheriff to authorize him to 
sell. 

The proceeding might have been more formal, but it is right 
in substance. 

It is said that the venditioni exponas was returned on the 
first day of the s@ssion and the sale took place afterwards, 
whereby it is void. With respect to an execution against chattels 
if a sheriff has levied in due time he may complete the levy by a 
sale after the return day, though he cannot levy after that day; 
whether he may sell land after the return day, a levy being made 
before, is a question not necessarily presented in the case and 
one on which I give no opinion. The return of the execution 
is collected from the record which states it to have been made 
on the first day of the session, and that it was returned satisfied 
by the sale of land. Is this true or not? If it be true the sale 
was within time, for the day on which an execution is returnable 
is the utmost time allowed by the law to execute it. But the 
case states that the sale was made on the second day of the court, 
and assuming that to be the fact it is impossible that an execu- 
‘tion could have been returned on the preceding day, satisfied by 
a sale of land which had not then taken place. The fair and 
unavoidable conclusion therefore is that the entry was so made 
by the clerk in compliance with the fiction that the sessions con- 
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sist of one day, and that whatever is transacted during 
(334) the session is referred to the first day of it in legal con- 

templation; in strictness an execution is returnable the 
first day of the sessions, though there is no act of Assembly 
which makes it imperative on the sheriff to return it on that day. 
It is true that the plaintiff may call upon the sheriff and obtain 
a rule against him to return his writ, but if he fails so to hasten 
him it is understood by every one that the return of an execu- 
tion during the session is sufficient; and on whatever day it is 
made it is constantly and uniformly in legal parlance referred 
to the first day. I will go one step farther and say that the 
practice of selling land upon execution after the first day of the 
sessions has prevailed so extensively and for so great a length 
of time that to call it now in question would shake a very large 
proportion of the titles in the State. 

Another exception is that the execution is not directed. The 
answer is, the warrant has the usual direction, and the execution 
being on the same paper has virtually the same direction, viz, 
“to any lawful officer,” ete. 

It is further objected that the execution of the justice is issued 
against goods and chattels, lands and tenements, whereas it 
ought to have issued against the goods only, according to the act 
of 1794. The execution is certainly not in the precise form 
required by that act, but the return of the constable corrects the 
irregularity and renders it harmless. By his return he has done 
not so much as the execution required him to do, but only what 
the law directed, viz., to levy upon land in default of chattels. 
Allowing, however, all possible strength to tltese objections they 
are informalities merely, and cured by section 16 of the act of 
1794. 

Another exception to the proceedings is that the execution 
under which the land was sold is not made returnable to any 
given time. It is, however, as a matter of course, returnable at 
the next sessions, and being merely an authority to the sheriff to 

sell, he might be called upon to show how, he had exe- 
(335) euted it. The reason of the different rules applicable 

to the capias in mesne process and a capias in execution 
shows that it is not essential to its validity that a return day 
should be specified in the writ. 

In mesne process if a term be omitted the writ is void in all 
actions personal, and the sheriff shall not be charged, because 
the party not having a day in court as he ought by the return 
of the writ may be injured in the meantime. 

But in executions a ca. sa. omitting a term is not void, for the 
party is not to have a day in court; his cause is at an end, and 
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he must be in prison whether the writ be returned or not, nor 
is it necessary it should be returned (2 Salk., 700). 

The remaining objection is that the return on the execution 
is signed by the deputy sheriff. The answer to this is that the 
deed was made by the high sheriff who can take notice of the 
act of his deputy in selling the land and ratify it by making a 
title to the purchaser; a title thus consummated cannot be im- 
paired by the return on an execution. Smith v. Kelly, 7 N. C., 
507, was stronger, for there the deed was by the sheriff to one 
person, whereas the return stated that a different person became 
the highest bidder. 

As to the objection made to the plaintiff’s title at the trial on 
the score of fraud, the various circumstances adduced in evidence 
and relied upon were proper to be considered by the jury, and 
whatever conclusion they might draw from them ought to re- 
main undisturbed by the court. It is possible that the jury were 
convinced by that evidence the plaintiff’s title was founded in 
fraud; and could we be assured that the conclusion was thus 
derived we must let the verdict stand. But as it is also possible 
that the jury were influenced by the instruction of the court to 
find against the plaintiff it is our duty to consider whether such 
instruction was correct in point of law. And I cannot subscribe 
to the doctrine that the plaintiff knowing there was per- 
sonal property sufficient or nearly so to satisfy the execu- (336) 
tion, and the plaintiff’s permitting the constable to re- 
turn that there was no personal property and to levy on the land, 
ete., amounts to a fraud in law. I think there must be some- 
thing beyond a knowledge and permission of those things; there 
must be a direction or active interference to make the plaintiff 
a party to the fraud. The officer is not the agent of the plaintiff 
but of the public, and is responsible to any one who may be in- 
jured by his disobedience of the law prescribing his duty. It is 
not sufficient to invalidate the plaintiff’s title that he knew there 
was personal property sufficient, and with this knowledge pas- 
sively allowed the sale of the land, but he must have been an 
actor and participator in the irregularity of the officer. To 
render a purchase at a sheriff’s-sale, though he be the plaintiff 
in the execution, chargeable with the irregularity of the officer 
because the purchaser knew and permitted it, is to extend the 
doctrine beyond the cases cited, in both which the attorneys 
sued out irregular writs and procured the wrong to be done. 
Finally, if it had been left to the jury to consider from all the 
circumstances in this case whether Lanier had taken an active 
share in the irregular levy and sale, the Court could not have 
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interfered with the verdict; but for the reasons before given I 
think there ought to be a new trial. 


Cited: Forsythe v. Sykes, 9 N. C., 56; Governor v. Bailey, 
10 N. C., 465; Tayloe v. Gaskins, 12 N. C., 296; Mordecai v. 
Speight, 14 N. C., 429; Collins v. Wall, ib., 458; Grandy v. 
Morris, 28 N. C., 436; Brooks v. Ratcliff, 33 N. C., 326; Smith 
v. Bryan, 34 N. C., 16. 








(337) 
DOE ON DEMISE OF PRITCHARD et als. v. SAWYER. 


Esectment. From Pasquotank. The lands in controversy 
in 1790 descended, on the death of one James Pritchard, to his 
brothers, Enoch, Elisha, David and John. Of these, Enoch and 
Elisha were lessors of the plaintiff, and the other lessors were the 
children and heirs at law of John and David, both of whom died 
intestate. David Pritchard came of age in 1803, and died in 
1817, leaving his heirs at law infants, and they are still such; 
John came of age in 1805, and died in 1807, leaving his heirs at 
law infants, and they still remain infants. Enoch came of age 
in 1808, and Elisha in 1811. The declaration in this case was 
dated 21 October, 1819. lM 

The defendant, and those under whom he claimed, had been in 
actual possession of the lands described in the declaration, claim- 
ing them under deeds of conveyance, from 10 June, 1794, up to 
October, 1819. 

On these facts there was a verdict and judgment in the court 
below for the defendant, and plaintiff appealed. 


Taytor, C. J. The defendant, and those under whom he 
claims, have been in actual possession, under a color of title, of 
the land in controversy from June, 1794, to October, 1819, a 
period-of more than twenty-five years. David came of age in 
1803, and lived fourteen years afterwards. The statute there- 
fore ran against him, and his heirs are consequently barred. 

John came of age in 1805, and lived two years; so that, the 
statute began to run against him, and completed the bar against 
his heirs in 1812. The statute had run out against Enoch in 

1815, and against Elisha in 1818, about six months before 
(338) the date of the declaration in ejectment. All the lessors 
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have therefore lost their right of entry, and the ane must 
consequently be affirmed. 


Hai and Henperson, JJ., concurred. 








THE EXECUTOR OF LYNCH v. ASHE. 


1. Under the act of 1784, relative to the transfer of slaves, a transfer 
by parol is good as between the original parties and volunteers 
under them, and is void only where creditors and purchasers 
are concerned. 


2. Under the act of 1806, three years’ adverse possession of a slave 
only barred the remedy of the legal owner, but gave no title to 
the possessor. 


Tu1s was an action of detinue for certain slaves, tried before 
Daniel, J., in Orance Superior Court, Spring Term, 1821. The 
defendant pleaded non detinet, the act of 1806, and the act of 
limitation. It appeared on the trial that the father of the plain- 
tiff’s testator died in March, 1781, and, shortly after, the mother 
of the testator made a parol gift to him of the negro woman, for 
whom and whose increase the action was brought. The plain- 
tiff’s testator took the negro woman into his possession, but after- 
wards loaned her to his mother. In 1793, his mother inter- 
married with one Hargrove, an old servant in the family of 
Major Strudwick. The mother, during her widowhood, always 
stated the slave and her children to be the property of her son, 
plaintiff’s testator, as did also Hargrove after his marriage, and 
at one period Hargrove sent them home to Lynch, but soon after 
they were sent back. In 1804, Hargrove and his wife separated ; 
he removed to a tract of land which he obtained from Mr. 
Strudwick, carrying the slaves in dispute with him. On (339) 
10 August, 1805, Hargrove gave Mr. Strudwick a bill of 
sale for the slaves, and at the same time Strudwick conveyed to 
Hargrove an estate for life in a tract of land, by deed, in which 
it was mentioned that Hargrove was to retain possession of the 
slaves during his life. In October, 1805, Hargrove reconveyed 
his interest in the land to Strudwick. It was proved that Strud- 
wick had paid some small debts for Hargrove and expressed a 
wish to have the use of the slaves while Hargrove lived, saying 
that at his death they should: go to the rightful owner. In 
March, 1815, Hargrove died, and plaintiff’s testator obtained 
possession of the slaves, and kept them about a month, when 
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Strudwick again obtained possession of them. The defendant 
claimed as a distributee under Strudwick. Lynch died, and his 
executor brought this action within three years next after Strud- 
wick got the slaves out of the possession of Lynch. 

The court instructed the jury that (without deciding whether 
the purchaser intended to be protected by the act of 1784 was 
one from the donor or might be from any person claiming under 
the donor) it was at least necessary to show that Strudwick was 
a bona fide purchaser for a valuable consideration; that a color- 
able consideration would not destroy the plaintiff’s title; that if 
they believed from the evidence that Hargrove’s possession was 
not an adverse possession, it availed the defendant nothing; and 
that the act of 1806 did not merge or destroy the plaintiff’s title, 
although Hargrove or Strudwick had the negroes in adverse pos- 
session upwards of three years after that act went into opera- 
tion, because Thomas Lynch, the plaintiff’s testator, had re- 
gained the possession in 1815 and kept them in his undisturbed 
possession for one month, or thereabouts, at which time the title 
and possession were united in Lynch, and as this was in three 
years next before the commencement of the action, the act of 
limitation did not protect the defendant. The jury found a ver- 

dict for the plaintiff. A motion for a new trial was 
(340) moved for, on the ground of misdirection as to the law. 
The motion was overruled, and from the judgment ren- 


dered defendant appealed. 


Henpverson, J. I am of opinion that the law was correctly 
laid down by the presiding judge in his charge to the jury; for, 
however much we may now regret that the act of 1784 was not 
construed as a statute of frauds, avoiding all parol gifts of 
slaves, as well between the parties as where creditors and pur- 
chasers were concerned, it is now too firmly séttled by a uniform 
train of decisions to be even questioned, that, as between the par- 
ties, and volunteers under them, the transfer is good, and that it 
is void only where creditors and purchasers are concerned; nor 
can we adopt the expedient, pressed upon us from the bar, that 
we would in this case give to the act what we consider to be its 
true construction, as there has been no decision that a fraudulent 
or colorable purchaser was not within the prohibition of the act. 


This would, to our understanding, be something like a subter- , 


fuge. The protection of the act is afforded to a purchaser on 
account of his merits—not his demerits. We cannot perceive 
the situation of a fraudulent and colorable purchaser to be better 
than that of the person from whom he purchased. Can title be 
strengthened by adding a fraudulent link to the chain? It ap- 
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pears to me that, if either is to be preferred, it is the original 
party. If Strudwick, therefore, was a fraudulent or colorable 
purchaser (and this fact was properly left to the jury), he and 
his voluntary representatives stand in the situation of the hus- 
band, Hargrove, from whom he purchased ; and, as the parol gift, 
if made, was binding upon Hargrove, it is binding on the defend- 
ant Ashe, who is a volunteer under Strudwick. The judge was 
also correct in informing the jury that a possession, to be aided 
by the statute of limitations, must be adverse. He was correct 
also in stating that three years’ adverse possession since the act 
of 1806 did not give a title, but only barred the remedy. 
Skinner v. Skinner, 7 N. C., 535. And as the case of (341) 
Skinner v. Skinner is mentioned, I take the opportunity of 
retracing an erroneous dictum which fell from me in that case. 
I there stated that three years’ adverse possession would protect 
a plaintiff in the action of replevin, because the defendant be- 
came the actor in the suit. In this I was wrong. The adverse 
possession for three years in the plaintiff barred the defendant’s 
action, not his right ; and when he, in the action of replevin, jus- 
tified his taking under his title, it was no answer to say that his 
action was barred, for the justification rested on his title, and 
not on his right of action. This dictum did not affect the case of 
Skinner v. Skinner, nor does it the present one. 


By tue Court. In this case the rule for a new trial must be 
discharged and judgment entered for the plaintiff. 


Cited: Palmer v. Faucett, 13 N. C., 242; Bell v. Culpepper, 
19 N. C., 21. 








SMITH and STANLY vy. NIEL et als. 


1. The circumstance of possession not accompanying the conveyance 
of a chattel is not per se fraud, though it may be evidence of it. 


2. Whether a conveyance comes within the operation of stat., 13 Eliz., 
ce. 5—i. e., whether it is made with an intent to defraud cred- 
itors or not is a question of fact and not of law. 


Tuis was an attachment, sued out by the plaintiffs against 
Niel, and levied on a negro slave. From Bertie. Wood, who 
claimed the slave, interpleaded, and an issue was directed to 
determine in whom the property in the slave was. It appeared 
in evidence, among other matters, that on 30 June, 1819, Niel 
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executed an absolute bill of sale to Wood for the negro, but that 

the possession of the slave did not accompany the convey- 
(342) ance, but remained continually in Niel until ten days be- 

fore this attachment issued, when -Niel absconded, leaving 
the negro. On these facts the presiding judge instructed the 
jury that, if there was nothing but the absolute conveyance with- 
out possession, that, in point of law, was fraudulent against 
creditors. The jury found that the slave was the property of 
Niel, and from the judgment rendered, pursuant to this verdict, 
Wood appealed. 


Per Curtam: We will not say that the bill of sale, unaccom- 
panied with possession, was not fraudulent, under the 13 Eliz. 
Ch., 5; nor will we say that the jury ought not so to have found 
it; but, in our opinion, the decision of that question, properly 
and of right, belonged to the jury. It is the province of the 
court to expound the law, and it is as much the province of the 
jury to pass upon the facts. The trial by jury is guaranteed by 
the Constitution of the State; and the act of 1796, ch. 4, was 
passed for the purpose of preventing judges from giving opinions 
to the jury on matters of fact. The statute, 13 Eliz. Ch., 5, de- 
clares that conveyances made with intent to defraud creditors 
shall be void and of no effect; and, whether a conveyance comes 
within the operation of that statute, whether it is made to de- 
fraud creditors or not, is a question of fact, which, under all the 
circumstances of the case, properly belongs to a jury to decide. 
In the absence of all other testimony, a jury are at liberty to 
say, if they think fit, that a deed not accompanied with posses- 
sion is, per se, fraudulent and void; whether it is so, or not, is a 
matter of fact, and not a question of law. If, in an action of 
trover, a demand and refusal be found by special verdict, a court 
would not give judgment on such verdict, because a demand and 
refusal is not a conversion, but only evidence of it. So, when the 
question is whether a deed is fraudulent, or not, if a jury should 
find the facts that a deed was absolute on the face of it, but that 

the vendor remained in possession of the property con- 
(343) veyed by it, such finding would not authorize the court to 

give judgment, because the facts so found would not, 
per se, make the deed void, but would only be evidence of fraud. 
And we must here repeat what was said in McRee v. Houston, 
7 N. C., 450, that the law was so understood when we separated 
from the mother country in the year 1776; for in Codegan v. 
Kenneth, Cowp., 434, Lord Mansfield said that the statute, 13 
Eliz., said not a word about possession, but that if a vendor 
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remained in possession after a sale of goods as the visible owner, 
it was evidence of fraud, because goods pass by delivery. 

Nor have we formed the opinion which we are mow giving 
without due consideration of Edwards v. Harbin, 2 Term, 587, 
and Bamford v. Baron, ib., 594, note A, and also Hamilton v. 
Russell, 1 Cranch, 310, 316. The line of demarkation between 
the functions of the court and those of the jury is so strongly 
drawn by the Constitution of the State and the act of 1796 (the 
latter declaring that it shall not be lawful for a judge to give an 
opinion to the jury, whether a fact is proved or not), that to 
yield to those authorities would be to transcend it. The rule for 
a new trial is therefore made absolute. 








(344) 


STATE vy. M’LEOD. 


1. The testimony of a witness taken down in writing by a magistrate 
cannot, on the trial of the same matter in court, be used as 
evidence in chief, particularly when the witness is present, but 
may be used to show contradictory statements made by him. 


2. Misconduct on the part of a jury, to impeach their verdict, must 
be shown by other testimony than their own. 


InpictMEnT for perjury, tried before Paxton, J., at the Spring 
Sessions, 1821, of Surry. The perjury was charged to have 
been committed in making oath before a magistrate to obtain a 
warrant against one Smith for feloniously taking the horse of 
the defendant. The horse had been taken out of the defendant’s 
stable after dark, and on the next day was in the possession of 
Smith, who was a constable, and had levied on the horse by 
virtue of executions in his hands against the defendant. Smith 
advertised the horse publicly for sale, and the defendant saw the 
advertisement. On the oath of the defendant, one Campbell, a 
magistrate, issued a warrant against Smith, on which he was 
apprehended, and, on examination by Campbell, discharged. 
The defendant was then cautioned by one Simonton of the dan- 
ger of taking such oaths as he had taken. Some time afterwards, 
the defendant applied again to Campbell for a warrant against 
Smith. Campbell refused to issue it, advised the defendant to 
be cautious, and at the same time told him that he thought Smith 
committed a felony in taking the property in a clandestine man- 
ner, by night; but that, if he wished to be certain, it was advisa- 
ble to go and consult the solicitor for the State in that circuit. 
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The defendant went away, was absent two days, returned and 
told Campbell that the solicitor was not at home (as was the 
fact), but that he had consulted Mr. Connor, an attorney, 
(345) and again requested a warrant, which Campbell still re- 
fused to grant. He, however, wrote one for the defend- 
ant, and declined putting his signature to it. The defendant 
then applied with this warrant to another magistrate, Morrison, 
for his signature. Morrison at first refused, until the defendant 
assured him that he had consulted Mr. Connor, and procured him 
to write the warrant, to which he requested Morrison’s signature. 
Morrison then took the oath of the defendant to the warrant, 
which was, in substance, the same with the former one, and 
signed it. On this evidence the jury found the defendant guilty, 
and a motion for a new trial was made, on two grounds—( 1st) 
the examination of Smith, the prosecutor, taken down in writing, 
by the magistrate, on the return of the second warrant, was re- 
jected by the court, on the ground that Smith was present and 
might be sworn; (2d) misconduct on the part of the jury, as 
proved by their affidavits, which the court refused to hear, on the 
ground that their verdict must be impeached, if at all, by testi- 
mony other than their own. 
The court refused the new trial, and passed sentence, from 
which defendant appealed. 


Henpverson, J. The inferences to be drawn from the opinions 
of Campbell, the magistrate; from Connor, the attorney, and the 
attempt to consult the solicitor for the circuit, are all questions 
of fact, on the point whether the oath was corrupt; and these cir- 
cumstances were all properly left to the jury. The examination 
of the defendant in the warrant and prosecutor here would have 
been proper evidence to impeach the testimony given by him on 
his trial, as any other statement made by the witness on the same 
subject would be, for the purpose of showing a contradiction; 
but it is not evidence in chief that is to show the truth of the 
facts contained in the examination; and it is more clearly so, if 

possible, when the witness himself was in court. In this 
(346) case it appears that it was offered as evidence in chief; it 

was therefore properly rejected. As to the misconduct of 
the jury, it has been long settled, and very properly, that evidence 
impeaching their verdict must not come from the jury, but must 
be shown by other testimony. We can therefore perceive no 
grounds for a new trial; and 


By tue Covrr: It is ordered that the motion for a new trial 
be overruled, and that the Superior Court of law for Surry 
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County proceed to judgment against the defendant agreeably to 
this opinion and according to law. 


‘Cited: S. v. Taylor, 61 N. C., 513; S. v. Smallwood, 78 N. C., 
563; S. v. Grady, 83 N. C., 646; S. v. Royal, 90 N. C., 755; 
Jones v. Parker, 97 N. C., 34; 8. v. Bailey, 100 N. C., 533; S. v. 
Best, 111 N. C., 643, 644. 








STATE v. HOWORTH. 


By an act of the Legislature passed in 1810, three commissioners were 
appointed, whose duty it was made to examine a certain turn- 
pike road and make report of its state and condition at each 
county court, and if from their report it appeared that the road 
was not kept in good order, a prosecution was to be instituted 
against the proprietors. By an act of 1819, the power of appoint- 
ing the commissioners was vested in the county court, their 
number reduced to two, and it was made part of their duty to 
give information to the grand jury of the Superior Court when 
the road was out of repair. On an indictment against the pro- 
prietors, the commissioners under the act of 1819, who reported 
the road to the grand jury as being out of repair, may be per- 
mitted to prove the state of the road, notwithstanding the act 
of 1810 declares that the proprietors shall not be indicted ex- 
cept upon the view and report of the commissioners appointed 
by the act of 1810, for by the appointment of those under the 
act of 1819 those under the former act ceased to exist, and yet 
the proprietors must be liable as the convenience of the public 
and their interest in a highway cannot be surrendered by im- 
plication. 


Tue defendant was indicted as one of the proprietors of the 
turnpike road, leading from the Tennessee line, by the 
Warm Springs, to Asheville, in the county of Buncomse. (347) 
William Brittain and Henry Dryman were appointed 
commissioners, under and by virtue of an act of Assembly, passed 
in 1819, and, as commissioners aforesaid, reported to the grand 
jury said road to be out of repair at the time set forth in the 
indictment, and on the trial below they were sworn and offered 
as witnesses to prove the charge. It was objected by the defend- 
ant that the evidence was inadmissible, because that he could be 
indicted as overseer and proprietor of said road no otherwise 
than upon the view and report of commissioners appointed by an 
act passed in 1810. The objection was overruled, and the de- 
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fendant convicted. A new trial having been refused, and sen- 
tence pronounced, the defendant appealed. | 
The case was submitted without argument, and 


Taytor, C. J., delivered the opinion of the Court: The ques- 
tion presented by the record (for the case has been submitted 
without argument) is whether the defendant has been properly 
convicted of not keeping the road in repair, upon the evidence of 
the commissioners appointed under the act of 1819, ch. 110. The 
objection to the conviction turns upon this: that by the act of 
1810, ch. 35, three commissioners were appointed, whose duty it 
was made to examine the road and make report of its state and 
condition at each County Court; and if it appeared from their 
report that the road was not kept in good order, then a prosecu- 
tion was to be instituted against the proprietors. By the act of 
1819, above referred to, the power of appointing the commis- 
sioners is vested in the County Court of Buncombe, the number 
reduced to two, and their duty prescribed—amongst other things, 
of making information to the grand jury of the Superior Courts, 

when the road is out of repair. Upon this verdict it must 
(348) be taken for granted that all the allegations in the indict- 

ment necessary to show the defendant liable under the two 
acts were supported at the trial, and that Brittain and Dryman 
were duly appointed commissioners. If the defendant’s objec- 
tion were to prevail, this unjust consequence would follow: that 
he might avail himself of the extension of the charter granted by 
the act of 1819, and yet be irresponsible for the neglect of keep- 
ing the road in order; for there would be no persons empowered 
to make the view and give information of the condition of the 
road, since the commissioners appointed by the act of 1810 must 
have ceased to exist, as such, when others were appointed accord- 
ing to the act of 1819. What is to become of the public interest 
in the meantime? Was it the meaning of the charter to sacrifice 
that altogether to the emolument of the proprietors, or to com- 
bine both objects together? That the road should be kept in order 
was a duty of paramount obligation, which the public had a 
right to enforce; and if the regulations made by the first act 
should appear ineffectual for that end, the Legislature might 
change them from time to time. If no commissioners ever had 
been appointed, the proprietor of the road was nevertheless lia- 
ble; for the convenience of the public, and their interest in a 
highway, cannot be surrendered by implication. The evidence 
was admissible in every view, and the conviction is right. 
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(349) 
STATE v. ROBERTS. 


A killing on sudden quarrel, to avoid great bodily harm, places a man 
under circumstances amounting to legal provocation, and though 
such circumstances cannot justify or excuse the act, yet on 
account of human frailty the homicide is extenuated, and is 
but manslaughter. 


THs was an indictment for the murder of Hugh Allison, from 
Rurnerrorp, and the facts were these: The prisoner and one 
Freeman came to the house of the deceased, and at length com- 
menced shooting at a mark, for a wager, with the prisoner’s 
rifle. The deceased soon joined in the amusement with his own 
gun; and, after concluding their sport, and drinking together, 
the deceased went into his house, leaving the prisoner at the 
place where they had been shooting. Some time afterwards, the 
prisoner came to the door of the house and proposed to his 
brother, who was in the house, to shoot with him for a wager. 
The wife of the deceased then spoke to the prisoner and ordered 
him to go away, telling him that he had been the cause of trouble 
énough already; that he knew she did not allow him to come 
there, and at the same time put her hand upon his forehead and 
pushed him. He refused to go, and she then told him, if he did 
not go, she would throw water in his face; he still refused, when 
she did throw water and struck his hat, and, according to the 
statement of some of the witnesses, threw a part in his face. She 
then threatened, if he did not depart, to scald him, and accord- 
ingly poured some water from a kettle, and, as she returned to 
the door, the deceased told her to let him alone, and, as she stated, 
she threw the water out at the door, by the side of the prisoner, 
without touching him; but, according to the testimony of other 
witnesses, a part of it fell on his breast. At the instant of 
her throwing the water, the prisoner placed one of his (350) 
feet within the door, and struck her a violent blow on the 
breast with his rifle, which, passing down her body, lodged on her 
left thigh. She sank down on the floor and fainted. At this 
moment the deceased exclaimed, “Lord! how pale Sally is!” and 
immediately, in company with one Dunn, stepped out of the door 
and advanced upon the prisoner, without speaking. The pris- 
oner told them twice or thrice to stand off or he would shoot, but 
they still continued to advance and the prisoner to retreat to the 
edge of the road, a distance of nineteen or twenty paces from the 
door, when he fired and gave the mortal wound. At the time the 
gun was discharged, the deceased was endeavoring to catch the 
muzzle. It was in proof that the deceased said, after he was 
shot, that he intended to have taken the gun from the prisoner 
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and to have beaten him, and shortly before his death he said he 
was convinced the prisoner intended to kill him when he shot the 
gun. The deceased was a stout, athletic man; when irritated, he 
was violent, and by some deemed dangerous, and these facts the 
prisoner was well acquainted with. 

The judge instructed the jury that, if they considered the 
facts deposed to, as proved by the evidence, in point of law, the 
defendant was guilty of murder, and not of manslaughter; that 
the stroke given to the wife of the deceased with-a rifle, under 
such circumstances, manifested a malicious and revengeful dis- 
position, and, the homicide having ensued from and in conse- 
quence of the stroke given by the defendant to the wife of the 
deceased, he was answerable for the consequence. 

The jury found the prisoner guilty, and a motion for a new 
trial having been refused, sentenced of death was pronounced, 
whereupon the prisoner appealed. 


Attorney-General for the State. 
Seawell (by request of the court) for the prisoner. 


(351) Henperson, J., delivered the opinion of the Court. 

Murder is a homicide committed with malice afore- 
thought. Manslaughter, as far as this case renders a description 
necessary. is homicide committed under the influence of sudden 
passion, for the law pays such regard to human frailty as not 
to put a hasty and a deliberate act on the same footing, with 
regard to guilt. So, also, if a man be greatly provoked, as 
by pulling his nose, or other great indignity, and he immedi- 
ately kills the aggressor, this is manslaughter, and not mur- 
der. Manslaughter, therefore, on a sudden provocation, differs 
from excusable homicide, se defendendo, in this, that in the 
one case there is an apparent necessity, for self-preservation, 
to kill the aggressor; in the other. no necessity at all, being 
only a sudden act of revenge, and this is manslaughter. Place 
the wife and the prisoner in the same grade, as to the commence- 
ment of the quarrel and affray (and she certainly commenced it, 
and by her rudeness forfeited the protection due to her sex), and, 
had she died of the blow, the prisoner would have been guilty of 
manslaughter, and not murder. The husband then places him- 
self in her situation, and commenced an attack on the prisoner, 
aided by Dunn; the prisoner retreats, and tells them to stand off, 
having the gun in his hands from the first; they approached so 
near as to get hold of the muzzle of the gun, and the prisoner dis- 
charges it and inflicts the mortal wound. If the foregoing defi- 
nitions of murder and manslaughter be right, and they are taken 
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from Justice Blackstone’s Commentaries (and I think there can- 
not be a doubt of their correctness), this is a killing upon a sud- 
den quarrel and to avoid great bodily harm; for, if we are to take 
the acts as evidence of the intent, the conduct of the deceased 
and Dunn show their object to have been to chastise and beat the 
prisoner, and he was not bound to submit to a whipping; he was 
(to use an expression of Beville) in a state of legal provocation, 
which did not justify or excuse the act, but, on account of 

human frailty, extenuated the homicide to manslaughter. (352) 
There is but one possible view by which the transaction 

can be made to be murder; it is this: the prisoner had inflicted 
an apparently dangerous wound; it was the duty of those present 
to arrest him, and it was his duty to submit, if required to do so. 
If this had been the intent of the deceased and Dunn, and they 
had so declared it, and acted in such a manner as to cause it to 
be believed, and, to avoid the arrest and not a beating, the mortal 
wound had been inflicted, it would have been murder and not 
manslaughter ; but it was not put in this manner by the presiding 
judge. The jury were told that the evidence, if believed, proved 
the offense of murder, without any regard to the question, what 
was the object of the deceased and Dunn in pressing on the pris- 
oner, and what, from their conduct, would a person placed in 
the prisoner’s situation conclude to be their motives? I think 
the jury was improperly instructed, and that there should be a 

New Trial. 


Cited: S.v. Quick, 150 N. C., 824. 








STATE v. CAIN and PRICE. 


When a bill is found by the same grand jury that made the present- 
ment upon the testimony of some of their own body, not sworn 
in court as witnesses, such proceeding is in opposition to the 
act of 1797, ¢. 2, s. 3, and the bill must be quashed. 


TxIs was an indictment under the act of Assembly against for- 
nication and adultery, from Martin, and was founded upon a 
presentment of the grand jury. .The bill was found by the same 
jury that made the presentment upon the testimony of some of 
their own body, none of whom were sworn in court as witnesses. 
These facts were admitted by the prosecuting officer, and 
the court, on motion, quashed the bill. The prosecuting (353) 
officer appealed to this Court. 
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The case was argued by the Attorney-General for the State. 


Hauy, J. The act of 1797, ch. 2, sec. 3, declares “that no 
person shall be arrested or charged before any court on a pre- 
sentment made by a grand jury, before the attorney acting for 
the State shall prepare a bill and the bill be found by the grand 
jury to be a true bill.” It is the province of the grand jury to 
make presentments from the knowledge of any one of their own 
body or from the testimony of any witness who may give evidence 
before them, having been sworn in court and sent to them by the 
court, if they think fit so to do; and I think the proper construc- 
tion of the act is, that, on every presentment that is made, a bill 
of indictment shall be framed, and the witnesses in support of 
the bill shall be sworn in court and sent to the grand jury, that 
they shall be examined de novo, and the grand jury shall find the 
bill a true bill, or not, as they shall judge right from that exami- 
nation, without regard to any information they might have been 
possessed of when they made the presentment. I think this is 
the true construction of the act. If so, the bill in question, it is 
admitted by the attorney for the State, was not so found, and for 
that reason ought to be set aside as a nullity and judgment 
entered for the defendants. 


Taytor, C. J., and Henperson, J., concurred. 


Cited: 8S. v. Roberts, 19 N. C., 542; S. v. Barnes, 52 N. C., 21; 
S. v. Horton, 63 N. C., 596; S. v. Allen, 83 N. C., 681; S. rv. 
Hines, 84 N. C., 811; Scroggs v. Stevenson, 100 N. C., 540, 541. 
542; S. v. Harrison, 104 N. C., 732; 8S. v. McBroom, 127 N. C., 
536; S. v. Sultan, 142 N. C., 578. 








STATE v. BRICKELL. 


A caption of an indictment forms no part of the indictment, and there- 
fore it is not a ground for arresting judgment, that the indict- 
ment does not show in its caption that it was taken before a 
court in North Carolina. While the indictment stood on the 
records of the court below, it appeared to be an indictment of 
that court, and when sent to this Court, the caption of the 
record of which it is a part, officially certified, renders it suffi- 
ciently certain. 


Tus was an indictment for an assault and battery, tried in 
Hautrax Superior Court, on which the defendant had been con- 
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victed. A motion was made in arrest of judgment, for that it 
did not appear, either.in the caption or any other part of the 
indictment, that it was taken before any court in the State of 
North Carolina. 

The caption and commencement of the indictment were as 
follows : 


“HALIFAx—ss. 

“Superior Court of Law for the County of Halifax. 
“Fourth Monday after the fourth Monday of March, 1820. 
“The jurors for the State, upon their oath, present, that Wil- 

liam Brickell, yeoman,” ete. 


The case was argued by the Attorney-General for the State, 
and submitted on the part of the defendant. 


Hatt, J. The Clerk of the Superior Court of Law for the 
County of Halifax and State of North Carolina certifies the 
record sent up in this case as a record of that court, and that 
record has the following caption: “State of North Carolina, 
Halifax County, Superior Court of Law.” He then sets forth 
the indictment, commencing in these words: “Halifax County, 
Superior Court of Law,” ete. “The jurors for the State, upon 
their oath,” ete. It is insisted that the judgment should be 
arrested, because it is said that in the caption of the indictment 
it is not stated that the county of Halifax is in the State 
of North Carolina. The objection surely cannot be sus- (355) 
tained, because a caption to an indictment is no part of it 
(Chitty Crim. Law, 326; 1 Saunders, 250d, N. 1), nor is it neces- 
sary that it should have any, because the caption to the record 
clearly shows in what court, county and State the indictment was 
found. While the indictment remained on the record of Halifax 
Court, it appeared to be an indictment of that court; when sent 
into this Court, the caption of the record (of which it is a part) 
is a copy of the style of the court at which it was found, and 
renders it thereby sufficiently certain. I think the reasons in 
arrest of judgment should be overruled. 


Taytor, C. J., and Henperson, J., concurred. 


Cited: S. v. Arnold, 107 N. C., 861. 
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STATE v. SAUNDERS et als., Securities of Sarah Jeffreys. 
Practice—Costs. 


This case was heard before Daniel, J., at the Spring Term, 
1821, of Caswett Superior Court, when it appeared that Sarah 
Jeffreys had been convicted of murder, and sentence of death 
had been pronounced, with judgment against her for the costs. 
The prisoner appealed to the Supreme Court and gave the ‘de- 
fendants as securities to the appeal bond. The Supreme Court 
overruled the prisoner’s exceptions, and final judgment was pro- 
nounced by Caswell Superior Court. The Governor afterwards 
pardoned the prisoner, and she took the insolvent’s oath. Vide, 
S. v. Jeffreys, 7 N. C., 480. The defendants were charged with 

the costs, and contended they were only liable for the costs 
(356) of the Superior Court. The solicitor-general contended 

they were liable for the costs of the Supreme Court and 
the costs of the Superior Court, including prison charges. The 
court decided that the defendants were liable for the costs of the 
Superior and Supreme Court, but that the prison charges were 
not to be taxed in the bill of costs, and rendered judgment against 
the defendants accordingly, from which the solicitor-general ap- 
pealed. 


Henpverson, J., delivered the opinion of the Court. This 
Court passes no judgment in criminal cases, except for the costs 
expended in this Court. It acts directory to the court below, 
and its power to award costs expended here arises only from con- 
struction. Caswell Superior Court will therefore enter up judg- 
ment for all costs, except the costs of this Court. The jailer’s 
fees form no part of the costs, consequently they are not to be 
ineluded in the judgment. 


Cited: S. v. Patterson, 27 N. C., 89. 








(359) 
EDWARDS vy. MASSEY. 


(IN EQUITY.) 


1. The affidavit on which an order of sequestration is awarded should 
state positively the existence of the facts on which the applica- 
tion is grounded, or if only matter of belief, the grounds of that 
belief. Though a bill, deficient in matter, cannot be aided by 
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the defendant’s answer or by proofs in the cause, yet where 
sufficient matter is stated, but insufficiently verified, the want 
of sufficient verification may be supplied by proofs or admis- 
sions. 


2. The rule that courts of equity interfere by ne ercat only in case of 
equitable demands, applies where money, not property, is the 
subject of controversy. 


From Wayne. The bill in this case set forth that complain- 
ant was the owner of a negro slave who had been in the possession 
of himself, and those under whom he claimed, fourteen years, 
when, by seduction or some other clandestine means, she was 
taken into the possession of the defendant; that an action of 
detinue was commenced against the defendant by this complain- 
ant for said slave, which suit is still pending, and that the 
defendant was in prison at the time of filing the bill, he having 
been surrendered by his bail. The bill then proceeded to state 
that complainant had been informed, and verily believed, that it 
was the intention of the defendant to take the oath of an insol- 
vent debtor, and, when discharged from confinement, to remove 
the slave beyond the limits of the State, and thereby prevent 
complainant from a recovery of his right; and therefore prayed 
that defendant might be compelled to give bond and security for 
the forthcoming of the slave, to abide the decision of the suit at 
law; and, on failure to give such bond, that the sheriff might be 
commanded to take the property into his possession. The bill 
concluded with a prayer for writs of injunction and sub- 
pena. Writs were granted accordingly, and, defendant (360) 
having failed to give bond, the property went into the pos- 
session of the sheriff. 

The answer admitted that the slave was in the possession of 
the defendant, and also the existence of the suit at law, and stated 
that defendant claimed title to the slave as administrator to his 
father, and believed his right to be good, both in law and equity ; 
that defendant was imprisoned for want of bail in the suit at law, 
but, having afterwards given bail, was discharged. The answer 
positively denied any intention of removing the slave out of the 
State, or any declarations of such an intention. 

Upon the coming in of the answer, defendant prayed that the 
injunction might be dissolved, and complainant moved for leave 
to reply to the answer and take testimony to support the allega- 
tions in the bill. The court directed the case to be heard on bill 
and answer only, and decreed that the injunction be wholly dis- 
solved and the bill dismissed, with costs, whereupon complainant 
appealed to this Court. 


Gaston for the appellant. 


Mordecai for the appellee. 
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(363) Henperson, J. The affidavit on which the order of 

sequestration was awarded is defective, in not stating 
positively the existence of facts on which the application was 
grounded, or, if only matter of belief, the grounds of the belief, 
that the court might judge whether it was a rational and well- 
founded belief, or an idle and vain one; and, did this case stand 
on the bill alone, I think the sequestration should be taken off. 
But I am of opinion that sufficient appears from defendant’s 
answer to support it. 

By this I would not be understood to mean that a bill, deficient 
in matter, can be aided by the defendant’s answer or by proofs in 
the cause; but where sufficient matter is stated, but insufficiently 
verified, the want of sufficient verification may be supplied by 

proofs or admissions. 
(364) In this case, taking bill and answer together, it is ad- 

mitted that the plaintiffs, and those under whom they 
claim, have been in possession of the slave for fourteen years, 
claiming title; that, by seduction or some other clandestine 
means, the defendant lately obtained possession of them; that he 
was lately in prison, for want of bail, in the action at law 
brought for the slave, and that he has since given bail. The 
defendant also says that he is in possession of the slave, claiming 
title as administrator of his father; but the nature of the title he 
does not state, nor account for his long want of possession. In- 
the action of waste, the law gave the writ of estrepement, to pre- 
vent waste, pending the action. An action on the case is now 
most generally brought for waste, and chancery interposes to 
prevent waste, because of the estrepement in the common-law 
courts. In the case of a taking, the common-law courts give the 
action of replevin, which was, at the commencement of the pro- 
ceeding, now under consideration, and, indeed, yet is, almost out 


‘of use here, as the action of waste is in England. By replevin 


the plaintiff was restored to the possession of the goods before 
trial. The same principle which induces the chancery in Eng- 
land to interfere in the case of waste applies here with all its 
force in cases of property in slaves, at least where there has been 
a taking by seduction or clandestine means; for such a taking, 


- I have no doubt, will support an action of replevin; for the 


nature of the property is such that possession may be lost by the 
most vigilant owner, without there being an actual taking or the © 
commission of a trespass. 

As to the objection that courts of equity will not interfere but 
in eases of equitable demands, that is the case where money, not 
property, is the subject of the controversy. In money demands, 
the common law gives no other security than bail. It would 
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overleap the intention of the framers of the common law for the 
courts of equity to go further. Not so where property is 

the subject-matter ; then the court of equity will interfere (365) 
in particular cases. This, I think, is one of those cases 
where it will, for the reasons before given. 


By tHe Court: Let the sequestration be sustained. 


Note.—There were five other cases against the defendant Massey, 
involving facts similar to those disclosed in the foregoing case. As 
the decision of the first necessarily governed the whole, and all were 
submitted to the Court on one argument, the Reporter deems a de- 
tailed statement of all unnecessary. _ e 


Cited: Miller v. Washburn, 38 N. C., 166; DuPre v. Williams, 
58 N. C., 99. 








MARY 8. BLOUNT v. EXECUTORS AND DEVISEES OF 
THOMAS BLOUNT. 


(IN EQUITY.) 


A., by his will executed in North Carolina, appointed four executors, 
two of whom resided in Tennessee, and devised to his nephews 
and nieces certain lands in Tennessee, directing his executors, 
previous to a division of these lands among the devisees, to 
raise therefrom such sum as would be sufficient to pay all his 
debts ; the rest of his property he directed the executors to sell, 
and the money arising therefrom he bequeathed to complain- 
ant. On a bill filed against the executors and devisees, show- 
ing that the acting executor in North Carolina had applied a 
portion of complainant’s residue in payment of testator’s debts, 
and praying that the lands charged might be sold and she 
reimbursed; it was held that, as the lands were without the ‘ 
limits of North Carolina, no decree could be made by this Court 
against the acting executor here to sell those lands. 


From Epcercomse. The bill set forth that the complainant 
was the widow of Thomas Blount, who died in 1812, having first 
duly made and published a will, in writing, whereby he devised 
to the three sons and two youngest daughters of a deceased 
brother all his share of certain lands in Tennessee, owned by 
John Gray Blount and himself, to be divided among such of the 
five children of his deceased brother as should be living at 
testator’s death, with a declaration that out of said lands, (366) 
before any division should be made, was to be raised b 
his executors, in such manner as they should think best, a sum of 
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money equal to all the just debts of the testator, which he 
directed to be appropriated to the payment thereof. The rest 
of his property the testator, by a subsequent clause, directed his 
executors to sell, and the money arising from the sale thereof, 
together with such sums of money as might be due to him, he 
devised and bequeathed to complainant. The will appointed 
four executors, whereof two resided in North Carolina and two 
in Tennessee, and the bill alleged that one only of the four named, 
Thomas H. Blount, a resident of North Carolina, had qualified. 
The bill then stated that the testator was at the time of his death 
considerably indebted, and that the acting executor had with- 
held a large portion of the estate bequeathed to her in the resid- 
uary clause, and, as he alleged, applied the sum of $9,382.16 in 
payment of the debts of the testator; that the lands in Tennessee 
charged with the payment of the testator’s debts consisted of 
many valuable tracts, and were at the time of his death fully 
sufficient for that purpose. The bill then complained that the 
executors, on various pretences, evaded the claim made by the 
complainant to have reimbursed as much of her legacy as had 
been absorbed in payment of the debts of testator, alleging, 
among other reasons, that the lands had been sold, and the pro- 
ceeds were to be applied to the payment of a judgment for twelve 
thousand dollars, confessed by Thomas H. Blount, the acting 
executor, to his father, John Gray Blount, who was also made a 
defendant in the bill. The bill further charged that this judg- 
ment was confessed on a bond made by testator and John Gray 
Blount to one Sumner, to secure the payment of a sum of money 
advanced to them by Sumner; that John Gray Blount received 
the benefit of Sumner’s loan, and, upon a recovery effected by 
Sumner against him for this money, he prevailed on the execu- 

tor, Thomas H. Blount, to confess a judgment in his favor 
(367) for the amount of Sumner’s recovery, notwithstanding it 

was notorious that had the debt been solely the testator’s, 
vet he had claims against the said John Gray Blount to a very 
large amount, which might have been set off against the recovery 
of the said John Gray Blount. And as to a release, which it was 
alleged by the executors had been given by complainant to John 
Gray Blount, of any demands which she might have against him 
on account of transactions between him and the testator, the com- 
plainant averred that she signed it without any consideration 
and without knowing from what benefit she was excluding her- 
self. The bill concluded with a prayer that the lands charged in 
the will might be sold and complainant reimbursed the sum with- 
held from her, and that if any part of the said sum had been dis- 
bursed by the executor, that she might have satisfaction out of 
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the lands so far as he had disbursed, and a decree against him 
personally for the residue. 

The answer of Thomas H. Blount admitted the death of the 
testator, as charged in the bill, and that he qualified as executor 
in North Carolina, as did also William G. Blount in Tennessee. 
The devises in the will of the testator were set forth in the bill; 
and as the testator was at the time of his death largely indebted, 
and this respondent could not raise money for the payment of 
these debts by the sale of the lands, he was obliged to pay them 
out of the property devised to complainant, which he was ad- 
vised was assets in his hands for that purpose. It was admitted 
in the answer that there were lands in Tennessee owned in com- 
mon by the testator and John Gray Blount, but this respondent 
admitted nothing as to the boundaries or value thereof, having 
no personal knowledge of them and never having seen the title 
deeds. The management of the sale of these lands was left by 
this respondent to William G. Blount, from whom he had re- 
cently learned that a sale could not be effected. The respondent 
admitted that a judgment had been rendered against him 
as executor of testator, in favor of John Gray Blount, (368) 
for $9,267.10, with interest from June, 1815; which sum 
the respondent averred he believed was justly due to John Gray 
Blount, who as surety for his testator paid the same after his 
death in satisfaction of a bond given by testator and said John 
Gray Blount to one Sumner, the brother of complainant; that 
Sumner had presented the claim to this respondent for payment, 
alleging it to be the debt of his testator, and had agreed at one 
time to accept a conveyance of the Tennessee lands as security 
for its payment, and that afterwards, as this respondent knew, 
John G. Blount had been compelled to pay the debt at a con- 
siderable sacrifice; that this respondent knew of no set-off of 
which he could avail himself, more especially as the complainant 
had given him formal notice that she had executed a release to 
John Gray Blount by which she acquitted him of all demands 
which she might have against him in right of the testator; and 
further, this respondent knew nothing of the accounts which 
had subsisted between his testator and Johh Gray Blount as the 
books were retained in the hands of the surviving partner. 

The answer of John Gray Blount set forth particularly the 
origin of the tenancy in common in the Tennessee lands between 
his brother, the testator and himself, and stated that the testator 
was entitled to one-third part of about fifty thousand acres of 
land in Tennessee, of the situation or value of which (as it was 
continually fluctuating) nothing could with certainty be said; 
that at the time of the testator’s death this respondent expressed 
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a belief that the lands charged with the payment of his debts 
were sufficient for that purpose; that at this time he had no 
knowledge of any debts except those due Sumner and the firm 
composed of the testator and himself, and that this respondent 
did not expect or intend to demand payment of the debts due the 
firm if an arrangement for the settlement of the partner- 
(369) ship transactions entered into between the testator and 
this respondent in testator’s lifetime could be carried 
into effect after his decease, or if the complainant would sign a 
release. The answer averred that complainant did voluntarily 
sign the release without any practices of this respondent, and 
that the consideration therefor was a release of the claim he had 
against his brother, the testator; that the judgment obtained 
against Thomas H. Blount was fair and without collusion; that 
it was legally taken for money which this respondent had paid 
Sumner as the security of Thomas Blount; that this respondent 
never received any money from Sumner or any other person to 
secure the payment of which the bond was given to Sumner, nor 
does he indeed know the consideration of that bond as it was 
given on some transaction in which he was no party; nor is 
there any entry on the books of the firm to show that the money 
was applied to the use of John G. and Thomas Blount, and that 
Thomas Blount died indebted to the firm more than eleven thou- 
sand pounds. The respondent finally submitted that as it ap- 
peared from complainant’s bill that the lands are in Tennessee, 
an independent government, the court could not entertain a suit 
with regard to them or make any decree affecting them. 
Such of the five children of testator’s brother as livéd out of 
the State were made parties defendant to the bill, and publica- 
tion as to them was regularly made. 


Gaston for the complainant. 

Seawell for the executor. 

Ruffin for the defendants. 

P. M. Miller (of Tenn.) for devisees. 


(376) Hatt, J. The justice of the complainant’s claim can- 
not be for a moment doubted, but the remedy by which 
it is to be asserted is matter of more difficulty. This arises from 
the circumstance that the lands out of which her claim is to be 
satisfied are situated without the limits of the State, and most 
of those persons concerned in interest are nonresidents. 
Nothing can be hazarded in saying that in many cases a court 
of equity may proceed against the person, although the lands 
which may be the subject of controversy are not within the 
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jurisdiction of the court, as where a defendant has contracted 
to convey lands he may be compelled to do so by executing a 
deed; where he is a trustee he may be compelled to execute the 
trust, although the trust relates to lands without the limits of the 
State. The court proceeds against him personally, but will make 
no decree to bind the title of the land. 

It is equally clear that where the land lies within the juris- 
diction of the court it may become the subject-matter of a decree ; 
although the person in whom the legal title is is a nonresident 
they may proceed in rem, as in the case before put they may 
proceed in personam. But the difficulty here is that the lands 
and the persons who have the legal title to them are in the State 
of Tennessee. In every independent government the right to the 
soil is vested in the sovereign power, and it belongs to that power 
to grant titles to lands and regulate the transfer of titles from 
one individual to another in any way it may think proper, 
and to declare that all conveyances not conformable to (377) 
such regulations are null and void. Hence it follows 
that all laws, judgments and decrees made in any. other govern- 
ment relative to such lands have no binding force. 

I think it will be admitted that a court of equity ought not 
knowingly to do a vain thing—make a decree which it cannot 
enforce. We cannot, therefore, make a decree to bind the land, 
because it is not within our jurisdiction. Suppose we direct 
that Thomas Blount, one of the executors, should sell the land 
either upon the ground that he may sell virtute officti, or that 
the power to sell has devolved upon him by statute, 21 Hen. 
VITI, in consequence of the refusal to sell of the other executors, 
which statute is in force in North Carolina. If a purchaser 
from him should bring an ejectment to recover the lands so 
purchased, as the State of Tennessee has a right by law to regu- 
late and lay down the mode by which the titles to land in that 
State shall be acquired, would it not be competent for her courts 
to judge whether Thomas Blount, as executor and eo nomine, 
could sell the lands or not? Whether, the other executors 
having refused to sell, he could sell by virtue of any statute or 
act of their Legislature authorizing a sale in such cases, as the 
statute of the 21 Hen. VIII does? If their courts should be of 
opinion in either case against the validity of the sale the pur- 
chaser could not recover. If the lands were in this State a court 
of equity here would have it in its power to protect a purchase 
made under its own decree. 

Again, suppose by the laws P Tennessee three witnesses were 
necessary to a will of lands and only two should be necessary in 
North Carolina (as is the case), and lands were directed to be 
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sold by decree of this court which lay in Tennessee; and suppose 
that the executor clearly had a right to sell by the words of the 
will, will it be for a moment contended that a sale of lands under 
such authority would be valid? Our law says that a last 
(378) will found among the valuable papers and effects of a 
deceased person or lodged in the hands of any person for 
safe keeping, if it be in the handwriting of the deceased, proved 
by the requisite number of witnesses to be so, shall be good and 
valid; but suppose there is no such law in Tennessee, would a 
devise in such will here be valid there, or a sale of lands in Ten- 
nessee by an executor clothed with authority for that purpose 
be valid? If we direct a sale to be made by Thomas Blount, 
whether such sale would be good or not would depend upon the 
laws of Tennessee. No decree made by us then would or could 
be enforced unless it should be sanctioned by the laws and by 
the courts of Tennessee. It might be enforced not because we 
made it, but because they approved of it. It would derive no 
authority from us, and therefore I think we would be doing a 
vain thing to make any decree respecting the sale of the lands. 
I think the laws of Tennessee must be consulted in order to raise 
money out of those lands, as directed by the will, and perhaps 
they can be consulted in no better way than by applying to the 
courts of that State. But it has been argued that all necessary 
parties are before the Court because publication has been made 
as to nonresidents, and that is an adequate substitute for the 
service of subpena. ’Tis true that the law prescribes that mode 
of giving notice (where actual notice cannot be given), and no 
decree can be made without observing it; but when the property 
lies out of the State relative to which a bill in equity is brought, 
and the defendant is not actually before the Court, but publica- 
tion has been made only, how is a decree to be enforced? Not 
in rem, because the property is not within the jurisdiction of 
the Court, nor in personam, because process of attachment or of 
any other sort cannot reach the person of the defendant so as to 
compel a compliance with the decree. There surely can be 
nothing in this argument. 
No decree therefore ought to be made against Thomas H. 
Blount to sell the lands in Tennessee. 
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